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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


APRIL TERM, 1941. 


No. 7974. 


JOHN E. LAUGHLIN AND JAMES J. LAUGHLIN, 

APPELLANTS, 

VS. 

F. W. BERENS, APPELLEE. 


BRIEF AND APPENDIX FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from two orders of district court 
refusing to restore appellants to possession of premises 
2244 Cathedral Avenue, Northwest, in the District of 
Columbia, after this court had reversed an order of district 
court. The order of district court caused appellants to lose 
possession of premises. 

This court has jurisdiction by virtue of Section 26, 
Title 18, of the D. C. Code, and Rule 10(b) of this 
court. 
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STATEMENT OF THE CASE. 

Only a brief statement of the case is necessary due 
to the fact that this court, on December 23, 2940, in the 

case of Laughlin v. Berens, 73 App. D. C., 118 F. 

2d 193, set aside an order of district court entered on De¬ 
cember 8, 1939. The order of December 8, 1939, caused 
the appellants to lose possession of premises 2244 Cathe¬ 
dral Avenue, Northwest, in the District of Columbia. 
When the order of December 8, 1939, was entered, appel¬ 
lants were in possession of the said premises. The order 
of December 8, 1939, dissolved restraining order which 
prevented the United States marshal from executing upon 
judgment of the municipal court. After the order of De¬ 
cember 8, 1939, was signed counsel for appellee took a 
certified copy of such order to the United States marshal 
and the marshal was therefore permitted to execute upon 
the municipal court judgment and upon the strength of 
such order the marshal did execute upon the said munici¬ 
pal court judgment, and appellants therefore were ousted 
from the possession of said premises. The order of De¬ 
cember 8, 1939, signed by Justice Goldsborough, ended 
with these words “and that the said defendant be forth¬ 
with allowed to recover his said property.” 

This court, in its opinion of December 23, 1940, held 
that the order of December 8, 1939, should not have 
been signed and we had from this court an unqualified 
reversal which nullified the order of December 8, 1939, 
completely and therefore upon the coming down of the 
mandate from this court appellants were entitled to the 
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same rights and advantages that they possessed before 
the erroneous order of December 8, 1939, was signed. In 
other words appellants were entitled to be put back in 
the same position they occupied at 9:45 a. m., December 
8, 1939, before said order was signed or in other words 
they were entitled to be put back into possession of prem¬ 
ises 2244 Cathedral Avenue pending final hearing on the 
merits of the case. 

Upon the coming down of the mandate from this 
court appellants presented to Justice Goldsborough an or¬ 
der entitled “Judgment on the Mandate” (Appendix p. 1) 
which provided for reinstatement of the restraining order 
and for restoration of the premises. Justice Goldsborough 
refused to sign such order. Appellants applied to this 
court for a writ of mandamus which was denied without 
prejudice. Appellants were then in doubt as to the rem¬ 
edy to pursue. An examination of the authorities con¬ 
vinced appellants that the proper course to pursue was 
to file suit for ejectment in district court and such a 
suit was filed (Appendix p. 2). Appellee answered said 
suit (Appendix p. 8) and motion for summary judgment 
was filed (Appendix p. 9). That motion has not yet been 
finally disposed of since Justice Bailey (who heard the 
motion) indicated that the proper remedy would be to 
proceed by writ of restitution in the original case. A mo¬ 
tion for writ of restitution was filed (Appendix p. 11) and 
same was granted (Appendix p. 11). A motion to vacate 
and modify the order was filed by the appellee (Appendix 
p. 12). There are certain affidavits in connection with 
said motion (Appendix p. 15). That was taken under ad¬ 
visement by Justice Bailey and the order of restitution 
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was vacated (Appendix p. 21). A petition for writ of pro¬ 
hibition was filed in this court and the same was denied. 
A motion for a writ of restitution was filed in municipal 
court and that court refused to issue a writ of restitu¬ 
tion holding that the matter was one for district court 
(Appendix p. 21). A further examination of the authori¬ 
ties convinced appellants that perhaps the proper remedy 
was to apply to district court for a preliminary mandatory 
injunction and such a motion was filed (Appendix p. 22). 
That was denied by Justice O’Donoghue without opinion. 

This appeal is from the order of Justice Bailey as 
well as the order of Justice O’Donoghue. 


STATEMENT OF POINTS. 

il—The court erred in vacating the order granting 
writ of restitution. 

2— The court erred in denying motion for prelimi¬ 
nary mandatory injunction. 

3— The court erred in holding that appellants were 
not entitled to a restoration of the status quo pending 
final hearing on the merits. 
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SUMMARY OF ARGUMENT. 

It is submitted that pending a hearing on the merits 
of this case in district court that appellants are entitled 
to possession of the premises. 

There of course can be no question that the order of 
district court of December 8, 1939, which resulted in loss 
of possession of the premises by the appellants was re¬ 
versed by this court and therefore we must assume that 
said order should not have been entered. Therefore the 
case in district court was to be considered to be in the 
same status and in the same situation as if said order had 
not been entered. In other words the case must revert 
to the same status as existed at 9:45 a. m., December 8, 
1939, before said order was signed. That order and all 
subsequent proceedings were null and void. Therefore, 
upon the coming down of the mandate, there was a duty 
on the part of district court to restore the status quo. 
There was also a duty on the part of the appellee to make 
restitution. 

There seems to be little doubt that a reversal of a 
lower court order nullifies the order completely. It also 
follows that a party must be restored to that of which he 
was wrongfully deprived. The only question arises as 
to the proper remedy to be pursued. It is the view of 
the appellants that the proper remedy is to apply to the 
lower court for a writ of restitution, or for a preliminary 
mandatory injunction to restore the status quo. 
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ARGUMENT. 

Appellants contend that it cannot be disputed that 
possession of premises 2244 Cathedral Avenue was lost 
by virtue of order of district court. Appellee contends 
that possession was lost by virtue of judgment of munici¬ 
pal court. However that argument falls with the prem¬ 
ise. The order prepared by appellee and presented to 
Justice Goldsborough on December 8, 1939, contained 
these words: 

“and that the said restraining order, restraining the 
United States marshal from evicting the said plain¬ 
tiff, James J. Laughlin, from premises 2244 Cathe¬ 
dral Avenue, Northwest, in the city of Washington, 
District of Columbia, be, and the same hereby is, 
dismissed, and that the said defendant be forthwith 
allowed to recover his said property.” 

Therefore it is plain that appellee well knew that no 
steps could be taken to execute upon municipal court un¬ 
til the restraining order of district court was dissolved. 
In this connection reference is made to affidavit entitled 
“Affidavit in reply to affidavit in opposition to motions 
to strike” a part of this record (Appendix p. 24). 

It is also plain, appellants believe, that this court 
was of the opinion that possession of premises was lost 
by the order of district court (order of December 8, 1939). 
In the opinion of this case this court said: 

“That the showing was sufficient to call for the 
exercise of that judgment is clear. The extension re- 
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quested was short, involved no real chance of harm 
to defendant, its denial in effect foreclosed all rights 
of the plaintiffs.” 

First, let us consider the effect of a reversal of a 
lower court order of judgment. In 5 Corpus Juris Secun¬ 
dum, Section 1950, page 1476, we find this: 

“The effect of a general and unqualified reversal 
of a judgment, order or decree is to nullify it com¬ 
pletely and to leave the case standing as if such a 
judgment, order or decree had never been entered.” 

In Ferrari v. Mulcrevy, 48 Pac. 2d 984, 9 Calif. App. 
2d 129, we find this: 

“As held generally when a judgment is reversed 
it is entirely vacated and without any validity or 
force. The proceeding is left where it stood before 
the erroneous judgment was entered and the parties 
stand in the same position as if no such judgment 
had been rendered and are entitled to the same rights 
they had originally.” 

In Sleeper v. Killion, 164 N. W. 241, 182 Iowa 245, 
the court said: 

“The rule has been stated to be in such cases 
that a general and unqualified reversal of a judg¬ 
ment or decree without other order or direction is to 
nullify it completely and to leave the case standing 
as if such judgment or decree had never been entered.” 

In Bcmdy v. Harvey et al., 62 F. 2d 521, the court said: 

“Reversal of judgment places parties in same 
position as if no judgment had been entered.” 
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As to reinstatement of restraining order we find 
this in Marres v. J. I. Case Threshing Machine Co., 295 
S. W. 281: 

“Reversal by court of appeals of judgment dis¬ 
solving injunction returned matter to its original 
state and reinstated injunction as it existed prior 
thereto.” 

The appellee has made the point that after the order 
of Justice Goldsborough was signed (order of December 
8, 1939) that appellants should have obtained a further 
injunction. There is no merit in that contention. 



stances, the case of First National Bank of Belle Plaine 
v. McConnell , 103 Minn. 340, 114 N. W. 1129, has ap¬ 
plication. The court said: 


“Inpossibilium nulla obligatio est. The law never 
requires the doing of an impossible thing * * * a per¬ 
son will be relieved from the performance of a duty 
imposed upon him by law, where the performance 
is rendered impossible by reason of causes for which 
he was not responsible. * * *” 

See, also: 

Dow v. State Bank of Sleepy Eye, 88 Minn. 355, 
93 N. W. 121. 

The Casco , 5 Fed. Cas. 2486. 
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It is desired to again call the attention of the court 
to 1 High on Injunctions (4th Ed.), page 9, Section 5 (a), 
cited with approval by the Supreme Court in Jones v. 
Securities and Exchange Commission, 298 U. S. 1: 

“* * * and by the status quo which will be pre¬ 
served by preliminary injunction is meant the last 
actual, peaceable, noncontested condition which pre¬ 
ceded the pending controversy and equity will not 
permit a wrongdoer to shelter himself behind a sud¬ 
denly and secretly changed status although he suc¬ 
ceeded in making the change before the hand of 
the chancellor has actually reached him. And where 
before the granting of the injunction the defendant 
has thus changed the condition of things, the court 
may not only restrain further action by him but may 
also by preliminary mandatory injunction compel 
him to restore the subject matter of the suit to its 
former condition and in so doing the court acts with¬ 
out any regard to the ultimate merits of the contro¬ 
versy citing Daniel v. Ferguson, 2 Ch. 27; Von Joel 
v. Hornsey, 2 Ch. 774, 65 L. J. Ch. 102” (cited in 
Jones v. S. E. C., supra). 

In Turney v. Shriver, 269, Ill. 164, 109 N. E. 708, the 
court said: 

“The rule in this state is that where a bill for 
injunction has been filed and the court has acquired 
jurisdiction of both the person and the subject mat¬ 
ter of the suit and the defendant does any act which 
the bill seeks to enjoin such party acts at his peril 
and subject to the power of the court to compel a 
restoration of the status.” 
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In New Haven Clock Co. v. Kochersperger , 51 N. E. 
629, 175 Ill. 383, the court said: 

“A party filing a bill for injunction may fail to 
procure a preliminary injunction but any act after 
the court has acquired jurisdiction will be subject to 
the power of the court to compel a restoration of the 
status or to enforce such other relief as may be proper.” 

In Miller v. Doran , 245 Ill. 200, 91 N. E. 1039, the 
court said: 

“A party to a suit cannot acquire any right which 
the decree is subject to review which he can assert 
after the decree is reversed since the effect of the 
reversal is to abrogate the decree and leave the cause 
as it stood prior to the entry of the decree.” 

In Ure v. Ure, 223 Ill. 454, 79 N. E. 153, the court 

said: 

“The effect of reversing the decree of January 4, 
1892, was to abrogate it and the cause stood in the 
circuit court precisely as it did before the entry of 
the decree. The decree was in effect expunged from 
! the records and the parties to the litigation were 
restored to their original rights.” 

In Hay v. Assn, of Collegiate Alumnae, 273 Fed. 351, 
in our own court of appeals is applicable here. Judge 
Robb said: 

“Pending determination of the suit involving as 
it did the right to possession of these premises cer¬ 
tain of these appellants took the law into their own 
hands and caused the ouster of the appellees. The 
order from which this appeal was taken does no more 
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than restore the status quo * * * appellee being in 
possession had a right to assume that appellants would 
respect the dignity and authority of the court where 
the jurisdiction had been invoked. There was no ne¬ 
cessity therefor for a restraining order against ap¬ 
pellants. This being an equity suit if appellants 
entertained any doubt as to the ability of appellee 
to respond for intervening damages the court was 
open to them and we must assume that any proper 
application would have resulted in an order adequately 
protecting their interests. That a party to litigation 
may not anticipate and forestall the action of the 
court with respect to the subject matter of that litiga¬ 
tion was ruled in Farmers Loan and Trust Co. v. Lake 
St. El R. R. Co., 177 U. S. 51, 44 L. Ed. 667” (other 
cases cited). 

In O’Donnell v. Lehigh Navigation Coal Co., 188 Atl. 
348, 324 Pa. 369, there was a suit for injunction. Dur¬ 
ing the pendency of the suit part of siding was removed. 
Plaintiffs presented petition for mandatory injunction to 
require defendant to restore the siding to the condition 
existing at the time the bill of complaint was filed and 
from a decree ordering defendant to restore the siding 
as requested. The court said: 

“The court below did not err in decreeing a man¬ 
datory injunction to restore the track pending final 
disposition of the cause. See Jones v. Securities and 
Exchange Commission , 298 U. S. 1, and other cases. 
Equity will not allow itself to be baffled by a wrong¬ 
ful change which it done while its aid is being invoked. 
The modern cases * * * have established the rule 
that the status quo which will be preserved * * * is 



the last actual, peaceable, noncontested status which 
preceded the pending controversy and (it) will not 
permit a wrongdoer to shelter himself behind a sud¬ 
denly changed status * * *” citing Fredericks v. 
Huber, 180 Pa. 572, 37 Atl. 90.” 

In the Appeal of Cooke, 19 Atl. 944 (cited in Jones 
v. S'. E. C., supra), the court said: 

“An order dissolving a preliminary injunction 
will be reversed by the superior court and the in¬ 
junction restored without regard to the merits where 
in a dispute between the owners and lessees of a 
mine, it appears that the former have taken the law 
into their own hands and three times torn up the 
tramway of the latter. * * * ” 

i The suit pending in district court is to enjoin 
enforcement of the municipal court judgment, to estab¬ 
lish equity in real estate, etc. If successful in district 
court the judgment of municipal court is of no force and 
effect. Therefore it is essential that the status quo be 
restored. 

We find in 4 Corpus Juris, page 1205, Section 3250, 
this: 

i “On the reversal of a judgment, order or de¬ 
cree a dependent order, judgment or proceeding, an¬ 
cillary and accessory thereto, shares its fate and falls 
with it” (citing cases). 

We find in Bank of United States v. Bank of Wash¬ 
ington, 8 L. Ed. 299, this: 

“On the reversal of the judgment the law raises 
an obligation in the party to the record who has re- 
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ceived the benefit of the erroneous judgment to make 
restitution to the other party for what he has lost.” 

It must be remembered that no steps could be taken 
to execute upon judgment of this eourt while restrain- 
ing order was in effect. Until the order of district court 
of December 8, 1939, was signed, the municipal court 
could do nothing. The court of appeals has said that the 
signing of the order of December 8,1939, was error. There¬ 
fore, that order was nullified and appellants must be put 
back in the position they occupied prior to the signing 
of that order. In this connection it should be pointed 
out that Rule 62 of the Rules of Civil Procedure pro¬ 
vides: 

“Except as stated herein no execution shall issue 
upon a judgment nor shall proceedings be taken for 
its enforcement until the expiration of ten days after 
its entry.” 

In spite of this the appellee herein upon the strength 
of the order of December 8, 1939, insisted that execution 

CF (-*> '■'ft I 

issue at once upon judgment herein and the municipal 

court did not take any action until a copy of the order 

THA T 

of December 8, 1939, was furnished the marshal of this- 
court. 

After this case was reversed by this court appellants 
were of the firm belief that they should forthwith be 
restored to the possession of premises 2244 Cathedral Ave¬ 
nue before the case could proceed in district court. This 
court had so stated several years ago in Wilson v. New¬ 
burgh, 42 App. D. C. 407. At the time the petition for 
mandamus was filed in January appellants did not have 
the advantage of Wilson v. Newburgh. 
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When this court denied the petition for writ of man¬ 
damus it was the belief of appellants that they should 
proceed by ejectment in district court and such a suit was 
filed and is now pending. However the correct procedure 
is set forth in Wilson v. Newburgh, 42 App. D. C. 407. 
We find in that case: 

“Upon vacation of the former judgment and the 
granting of a new trial the case stands as originally. 
The former trial and all that occurred in connection 
therewith is a mere nullity. Appellant was dispos¬ 
sessed under a writ issued upon a void judgment and 
until legally dispossessed she is entitled to restitution. 
It now is well settled that where in ejectment a party 
in possession has been ejected from the premises un¬ 
der a judgment found upon appeal or writ of error 
to be erroneous the party dispossessed is entitled to 
restitution of the premises. The rule which seems to 
be without exception is stated in Gregg v. Forsyth, 
2 Wall. 26, 17 Law. Ed. 782, as follows: 

‘The plaintiffs in error were entitled to resti¬ 
tution both of the premises and costs on reversal 
of the judgment and the modern practice is to ap¬ 
ply to the court on the coming down of the man¬ 
date from the appellate tribunal and the entry 
of the judgment of reversal for a writ of restitu¬ 
tion setting forth the fact entitling the party to 
the remedy and giving notice of the motion to the 
adverse party.’ ” 

And this court in the same case said this: 

“Her right to restitution was one which she could 
demand and to which she was legally entitled. The 
writ of restitution must issue as a matter of course. 
The defendant having been put out of possession by 
an abuse of the process of the law, the law must be 
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just to itself as well as to the defendant by restoring 
her to that of which she was wrongfully deprived. 
When the defendant is restored to the possession then 
and not till then will the court be in condition in 
which it can honorably to itself pass upon the further 
rights of the parties, citing Perry v. Tupper, 71 N. C. 
385.” 


Appellee advanced the contention in district court that 
appellants should first make tender before seeking resti¬ 
tution but tender is not in issue at this time and as to 
such a contention that as to such an argument that it is 
flying in the face of the opinion of this court in Wilson v. 
Newburgh, supra: 

“* * * when the defendant is restored to posses¬ 
sion then and not until then will the court be in con¬ 
dition in which it can honorably to itself pass upon 
the further rights of the parties” 

and we find in Ex Parte Walter Brothers, 89 Ala. 237, 7 
So. 400, 18 Am. St. Hep. 105, the following: 

“* * * it is not material what his rights were or 
would probably or even certainly and necessarily be 
determined to be, in the further progress of the case. 
He is entitled to have his final equities adjudicated 
while he yet occupies whatever vantage ground was 
his in the inception of the judgment of the law on 
the issues he presents. When he asks after the re¬ 
versal of a decree which has erroneously adjudged his 
rights and disturbed his relation in the case to have 
his original status restored and it is no answer to his 
petition to say that on a final hearing of the cause 
it will again be decreed that he pay that of which 
he now seeks restitution. So to hold would be to 
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prejudge the case, to decide in advance of the sub¬ 
mission of the issues on pleadings and proof that the 
party who has been put out of an advantage by the 
execution of a wrongful decree though properly before 
the court is not entitled to anv relief in the cause.” 

It follows from what has been said that appellants are 
entitled to restitution of premises 2244 Cathedral Avenue 
pending a trial of the case on the merits. In other words 
as this court has pointed out: 

“when the defendant is restored to possession then 
and not until then will the court be in condition in 
which it can honorably to itself pass upon the further 
rights of the parties” 

possession must be restored and then the case can continue. 
The district court has inflicted a wrong and this wrong 
must be righted. The orders denying restoration of the 
premises should be reversed. 

******** 

While the main point in this case is above discussed 
appellants also challenge the correctness of the rulings of 
district court wherein findings of fact and conclusions of 
law were signed by the judge over the objections of the 
appellants. There was no testimony in the hearing before 
Judge O’Donoghue and therefore there could be no findings 
of fact and conclusions of law. The ruling of Judge O’- 
Donoghue is in direct violation of the Rules of Civil Pro¬ 
cedure. 

There is also challenged the correctness of Judge O’- 
Donoghue’s action in failing to strike the counter designa¬ 
tion of record filed by appellee when the counter designa¬ 
tion did not comply with the Rules of Civil Procedure. 
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CONCLUSION. 

It follows that the orders of District Court should be 
reversed, that the appellants be restored to the pos¬ 
session of the premises and the cause remanded to District 
Court for trial on the merits. 


James J. Laughlin, 
National Press Building, 
Washington, D. C., 

Counsel for Appellants. 
This the 29th day of September, 1941. 
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APPENDIX TO BRIEF FOR APPELLANT. 


In the District Court of the United States for the Dis¬ 
trict of Columbia John E. Laughlin, et al Plaintiffs 
v F. W. Berens Defendant Civil Action No. 4666 

Judgment on the Mandate. 

This cause having come on to be heard and the Court 
having been advised that the mandate of the United States 
Court of Appeals for the District of Columbia wherein 
the judgment of this Court has been reversed has been 
received in this Court and upon motion of the plaintiffs 

it is by the Court this.day of January, 1941 

ORDERED that the mandate of the said United States 
Court of Appeals be and the same hereby is ordered into 
effect and judgment accordingly entered thereon and it 
is further 

ORDERED that in accordance with the terms of said 
mandate that the costs in the United States Court of Ap¬ 
peals in the amount of..be and they hereby are 

assessed against the defendant and judgment is to be 
entered accordingly and for the collection of said costs 
execution shall issue as at law and it is further 

ORDERED that by virtue of the action of the said 
United States Court of Appeals in reversing the judg¬ 
ment of this Court entered on December 8, 1939 and in 
accordance with said mandate the plaintiffs are to be 
forthwith restored to the possession of premises 2244 
Cathedral Avenue Northwest in the District of Colum¬ 
bia and it is further 





ORDERED that the restraining order dissolved by or¬ 
der of this Court on December 8, 1939 be and the same 
hereby is reinstated and it is further 

ORDERED that this cause be and the same hereby 
is referred to the Assignment Commissioner to set a date 
for further proceedings in this cause in the event that 
counsel for plaintiffs and defendant cannot arrive at a 
satisfactory settlement as to damages due to the plain¬ 
tiffs as a result of the action of the said United States 
Court of Appeals and if a settlement of this cause cannot 
be made between the parties then the cause is to be set 
down for trial at the earliest possible date after February 
3, 1941 and said trial is to determine the matter of in- 

i 

tervening damages as well as the merits of this cause 
in accordance with the terms of said mandate. 

By the Court 


Justice 

In the District Court of the United States for the District 
of Columbia John E. Laughlin James J. Laughlin 
National Press Bldg. Plaintiffs v F. W. Berens Heur- 
ich Bldg. Wm. R. Boger 729 - 15th St. N. W. Defend¬ 
ants Civil Action No. 

Complaint in Ejectment 

The complaint of John E. Laughlin and James J. 
Laughlin shows unto the Court the following: 

1 - That in the spring of 1937 plaintiff John E. Laugh- 

j 

lin with his sister Gertrude Laughlin arranged for the 
purchase of premises located at 2244 Cathedral Avenue 
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Northwest in the District of Columbia and a down pay¬ 
ment of approximately $2500.00 was made. The arrange¬ 
ments were made through defendant Berens who was 
loan correspondent for the Security Mutual Life Insur¬ 
ance Company. The defendant Berens arranged with the 
Security Mutual Life Insurance Company for the financ¬ 
ing of the premises after the down payment of approxi¬ 
mately $2500.00 was made. The premises were occupied 
by the family of plaintiff James J. Laughlin about March 
31, 1937. 

2 - Under the arrangements made with defendant 
Berens the unpaid balance was to be repaid in monthly 
payments of approximately $85.00 each payments - said 
payments to be made through his office. 

3 - After a period of time the monthly payments be¬ 
came delinquent and to prevent foreclosure the defendant 
Berens requested plaintiff James J. Laughlin to induce 
John E. Laughlin and Gertrude Laughlin to deed the prop¬ 
erty to defendant Berens and defendant Berens would 
then cancel the foreclosure sale and defendant Berens 
would then permit plaintiff James J. Laughlin to continue 
to occupy the premises paying a monthly rental of $100.00 
per month. It was understood that the rental contract 
was only nominal and that the “rent” should be applied 
on current and delinquent purchase instalments and that 
plaintiffs should regain the property at the end of a year - 
if then they had made the back payments and paid fore¬ 
closure costs. 

4 - Plaintiffs say unto the Court that the defendant 
Berens later repudiated his oral agreement and denying 
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that he had promised to reconvey the property attempted 
to oust plaintiffs from the premises, and thereupon plain¬ 
tiffs filed in this court a suit for injunction, accounting 
and other relief. The object of this suit was to establish 
plaintiff’s equity in the premises, to enjoin enforcement 
of a Municipal Court judgment and to force plaintiffs 
to give an accounting of monies had and received. This 
cause is designated Civil Action 4666. 

5 - This cause came on for trial and after plaintiffs 
put on their testimony the defendant moved to dismiss 
which motion was overruled by the trial judge in the 
following language: 

“There is no doubt that plaintiffs have made out 
a case. If there is no further testimony I could do 
nothing else but sign a decree in their favor for the 
relief sought. I have no doubt that defendant was 
guilty of fraud on March 27, 1939 in obtaining deed 
to this property. You may be able to overcome it 
but as it stands now I have no doubt that there was 
fraud on March 27th. Your motion is overruled”. 

6 - The court is informed that within a few minutes 
after the above remarks were made by the trial judge 
that defendant Berens offered to convey the property back 
to plaintiffs, and the case was continued to a future day - 
December 8, 1939 - in order that payment was to be made. 

7 - The court is informed that on December 8, 1939 
the plaintiff James J. Laughlin informed the trial judge 
that he did not have the money at the hour suggested - 
9:45 A. M. - and suggested a short continuance but this 
request was refused by the trial judge who thereupon 
signed the following order: 
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“Upon consideration of the consent of the plain¬ 
tiffs herein it is this 8th day of December, 1939 Or¬ 
dered that the amended complaint for injunction, 
accounting, to establish equity in property and for 
other relief be and the same hereby is dismissed; and 
that the rule to show cause pending against the said 
defendant be and the same hereby is discharged; and 
the said restraining order restraining the United 
States Marshal from evicting the said plaintiff James 
J. Laughlin from premises 2244 Cathedral Avenue, 
Northwest, in the City of Washington, District of 
Columbia be and the same is hereby dismissed, and 
that the said defendant be forthwith allowed to re¬ 
cover his said property” 

and by virtue of the above order the plaintiffs were forced 
from the occupancy of the premises; by virtue of said or¬ 
der the restraining order, which had been issued by this 
court when defendant violated a rule to show cause is¬ 
sued by this court, was dissolved. 

8 - An appeal was taken from the order of Decem¬ 
ber 8, 1939 to the United States Court of Appeals for the 
District of Columbia. 

9 - The court is informed that defendant Berens at¬ 
tempted the circumvent the action of the Court of Appeals 
and proceeded with a foreclosure sale on February 16, 
1940 and the said premises were “purchased” by one F. 
W. Boothby an employe of defendant Berens and plain¬ 
tiffs in order to protect their rights pending action on 
appeal filed in this court a complaint against defendant 
Berens, Boothby and others to set aside the foreclosure 
sale on the ground of fraud. Said action is now pending 
and is entitled Civil Action No. 5884. 
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10 - The appeal was argued in the United States 
Court of Appeals was argued on November 6, 1940 and on 
December 23, 1940 the following judgment was entered 
by the Court of Appeals: 

“The order is reversed and the cause remanded 

for further proceedings not inconsistent with this 

opinion”. 

11 - The court is informed that no petition for re¬ 
hearing was filed and on January 14, 1941 the mandate 
of the Court of Appeals was filed in this court and on 
January 21, 1941 the mandate was ordered into effect. 

12 - Plaintiffs say unto the Court that on or about 
November 15, 1940 defendant Berens permitted defend¬ 
ant Wm. R. Boger to occupy premises 2244 Cathedral Ave¬ 
nue Northwest and that said Boger is now occupying 
said premises. 

13 - Plaintiffs say unto the Court that the judgment 
of the Court of Appeals has nullified and vacated the or¬ 
der of December 8, 1939 and that therefore plaintiffs are 
entitled to the same rights and privileges that they en¬ 
joyed on the morning of December 8, 1939 - that is im¬ 
mediate restoration to the premises and a reinstatement 
of restraining order as well as intervening damages. 

14 - There is attached hereto an affidavit of plaintiff 
James J. Laughlin setting forth an accurate description 
of the premises in question. 

15 - Plaintiffs say unto the Court that defendants are 
wrongfully withholding possession of the premises from 
the plaintiffs and that this court should immediately or¬ 
der that defendants vacate the said premises. 
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Wherefore the premises considered plaintiffs pray:- 

1 - That process issue from this court directed to the 
defendants commanding them to appear and answer this 
complaint. 

2 - That upon hearing of this cause that writ of 
ejectment issue from this court to force defendant Boger 
from the premises. 

3 - That appropriate order issue from this Court re¬ 
storing premises to the plaintiffs. 

4 - That defendant Berens be required to render an 
accounting as to rentals received from the premises. 

5 - That the court determine the damages due plain¬ 
tiffs on account of the wrongful withholding of the prem¬ 
ises. 

6 - That the court enter any other appropriate orders 
that may seem just and equitable and that the circum¬ 
stances of the case may require. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiffs. 

In the District Court of the United States for the District 

of Columbia John E. Laughlin, et al Plaintiffs v 

F. W. Berens and Wm. R. Boger Defendants Civil 

Action No. 

Affidavit of James J. Laughlin. 

District of Columbia ss 

James J. Laughlin being first duly sworn on oath as 
required by law deposes and says that the following is 
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an accurate description of premises 2244 Cathedral Ave¬ 
nue Northwest in the District of Columbia (subject mat¬ 
ter of this complaint): 

Lot 49 in Middaugh and Shannon, Inc. Subdivi¬ 
sion of lots in Block 20 “Woodley Park” also known 
as “Thomas E. Waggaman and John Ridout, Trus¬ 
tees’ Addition to the City of Washington” as per plat 
recorded in Liber No. 34 at folio 163 of the Records 
of the Office of the Surveyor of the District of Co¬ 
lumbia. 

Deeds and documents as to ownership by plaintiffs are 
now in the possession of defendant Berens, Heurich Bldg. 

Plaintiffs rely upon matter set forth in Civil Action 
4666 now pending in this court. Particular reference is 
made to matter contained in the file of that case and also 
matter contained in Case No. 7603 of the United States 
Court of Appeals for the District of Columbia entitled 
John E. Laughlin and James J. Laughlin versus F. W. 
Berens. 

Reference is made to judgment of the court of ap¬ 
peals and mandate from that court to this court revers¬ 
ing order signed by this Court on December 8, 1939 - 
which order is nullified and vacated by the mandate of 
the said United States Court of Appeals. Reference is 
made to said judgment and mandate in the same manner 
as if set forth herein in their entirety. 

James J. Laughlin 

Subscribed and sworn to before me this 3rd day of 
February, 1941 


Notary Public, DC 
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In the District Court of the United States for the Dis¬ 
trict of Columbia John E. Laughlin et al Plaintiffs 
v F. W. Berens and Wm. R. Boger Defendants Civil 
Action No. 10033 

Motion for Summary Judgment. 

Now comes the plaintiffs through their counsel and 
move the Court for summary judgment for the reason 
that there is no genuine issue as to any material facts 
and the plaintiffs are entitled to a judgment as a matter 
of law. 

The answer of defendants admits the reversal by 
the Court of Appeals of the judgment in Civil Action 
No. 4666 and this reversal therefore nullifies the order 
of this Court entered on December 8, 1939 in Civil Ac¬ 
tion No. 4666 and therefore plaintiffs are entitled forth¬ 
with to possession of the premises. 

The affidavit of James J. Laughlin annexed hereto 
and made a part hereof sets forth the facts and the ac¬ 
tion of the Court of Appeals. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiffs. 

In the District Court of the United States for the District 
of Columbia John E. Laughlin, et al Plaintiffs v 
F. W. Berens, etf al Defendants Civil Action No. 
10033 

Affidavit of James J. Laughlin. 

James J. Laughlin being first duly sworn deposes 
and says that he is plaintiff in the above entitled cause 
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and has personal knowledge of the facts in this case and 
says unto the Court that plaintiffs are entitled forthwith 
to possession of the premises located at 2244 Cathedral 
Avenue Northwest in the District of Columbia for the 
following reason: That on December 8, 1939 he was in 
possession of said premises and lost possession of same 
by virtue of an order dismissing a complaint and dis¬ 
solving a restraining order signed by one of the judges 
of this court; that the case was appealed to the Court 
of Appeals and the order of the said judge was reversed 
on December 23, 1940 and the mandate of the appellate 
court has been ordered into effect; affiant says by virtue 
of the reversal of the Court of Appeals he is entitled to 
the same rights and privileges he enjoyed before the er- 
ronous order of December 8, 1939 was signed and must 
be restored to possession of the premises - with restrain¬ 
ing order reinstated - before there can be further pro¬ 
ceedings in Civil Action No. 4666; affiant says further 
that defendant Berens permitted defendant Boger to oc¬ 
cupy the premises with full knowledge of the litigation 
then pending; affiant says that defendants in their an¬ 
swers filed admit the reversal by the Court of Appeals and 
hence there is now no genuine issue as to any material 
fact. 

James J. Laughlin 

Subscribed and sworn to before me this 19th day of 
February, 1941. 


Notary Public, DC 
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In the District Court of the United States for the District 
of Columbia John E. Laughlin, et al Plaintiffs v 
F. W. Berens Defendants Civil Action No. 4666 

Motion for Writ of Restitution. 

Now comes the plaintiffs through their counsel and 
move the Court for writ of restitution for restoration of 
premises 2244 Cathedral Avenue N. W. in the District of 
Columbia erroneously taken from plaintiffs by virtue of 
order of this Court dated December 8, 1939 - said order 
having been reversed by the Court of Appeals on De¬ 
cember 23, 1940. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiffs. 

In the District Court of the United States for the District 
of Columbia John E. Laughlin, et al Plaintiffs v 
F. W. Berens Defendant Civil Action No. 4666 

Order Granting Writ of Restitution. 

This cause having come on to be heard upon motion 
filed by plaintiffs for writ of restitution and the opposi¬ 
tion thereto filed by the defendant and it was argued by 
counsel and upon consideration thereof it is by the Court 
this.day of March, 1941 

ORDERED that the motion for a writ of restitution 
be and the same hereby is granted and the plaintiffs 
are to be restored to the possession of premises 2244 
Cathedral Avenue Northwest in the District of Columbia 
and the United States Marshal is to execute forthwith 
the said writ of restitution and it is further 




ORDERED tfrat the restraining order dissolved by 
the order of this court dated December 8, 1^39 be and 

the same hereby is reinstated and is to remain in effect 

/ / / 

pending further order of tjiis court. / 

Bv the Court 


Justice 

In the District Court of the United States for the Dis¬ 
trict of Columbia John E. Laughlin and James J. 

Laughlin, Plaintiffs, v. F. W. Berens, Defendant. 

Civil Action No. 4666. 

Motion to Vacate or Modify Order of March 24, 1941. 

Comes now the defendant, F. W. Berens, and moves 
the Court to vacate the order entered herein March 24, 
1941, granting a motion for a writ of restitution to put 
plaintiffs in the possession of premises 2244 Cathedral 
Avenue, Northwest, and for grounds of this motion re¬ 
spectfully shows to the Court: 

1. That the stated ground of the motion on which 
said order was entered, viz., that said premises were 
taken from plaintiffs by virtue of the order of this Court 
entered herein December 8, 1939, is not true in law or 
in fact. 

2. That restitution is grantable only to restore to a 
successful appellant property or money which had been 
taken from such appellant under the compulsion of a prior 
and reversed order, and the doctrine being so limited does 
not extend to cases where as here: The prior reversed 
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order of this Court was merely negative. The defendant 
had not sued for nor sought possession of the premises 
in this cause. Possession was not granted or decreed 
to the defendant by the prior order herein. Possession 
of the premises was in fact taken from one of the plain¬ 
tiffs for the defendant by the Municipal Court Marshal 
under compulsion of an order of the Municipal Court 
entered before any orders were entered in this cause, the 
validity of which Municipal Court order has not been 
directly nor indirectly adjudicated herein nor on the ap¬ 
peal which resulted in the reversal of the order herein. 

3. As possibly affecting the Court's discretion in the 
grant to plaintiffs in this cause of the relief specified 
in said order of March 24, 1941, defendant respectfully 
refers to Civil Action No. 5884 pending in this Court 
wherein plaintiffs have made this defendant and others 
parties and seek to set aside a foreclosure by sale of the 
mortgage to which mortgage plaintiffs admit herein their 
title and right to said premises was subject. Their plead¬ 
ing in said cause admits formal foreclosure of said mort¬ 
gage by sale February 16, 1940, thus ending all claim 
of right to possession of said premises in the plaintiffs, 
unless they shall make good their attack on said fore¬ 
closure sale. No adjudication has been had in said suit 
adverse to said sale or otherwise. This defendant respect¬ 
fully states that plaintiffs have elected to try their rights 
concerning the same subject matter in said suit, and pos¬ 
sibly also in Civil Action No. 10033, also brought by plain¬ 
tiffs against this defendant and another, to which refer¬ 
ence is also made, and defendant respectfully suggests 
that in view of the intervening events, and the bringing 
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of said suits by the plaintiffs, no order changing the pos¬ 
session of said property should be now made except upon 
notice to all parties to said suits which could be accom¬ 
plished by an order consolidating said suits and this suit 
to permit the making of a motion for such an order, if 
the plaintiffs should be so advised, in said consolidated 
causes. 

And, in the Alternative, 

Defendant moves the Court to vacate said order or 
to modify said order so as to impose the condition that 
plaintiffs first do equity by making good their tender 
made in (paragraph 17 of) their amended complaint 
filed herein November 29, 1939, and for grounds of this 
motion respectfully shows to the Court: 

1. When plaintiffs sought the aid of the equity court, 
it was to get relief from an alleged forfeiture of rights 
by reason of their default which they offered to cure by 
payment, and they recognized their obligation to tender 
equity in asking relief. 

2. Ultimate relief to the plaintiffs if they should 
sustain their bill would necessarily be contingent upon 
their paying the defaulted installments due upon the 
mortgage to which they assert their claim to the prem¬ 
ises is subject. 

3. The relief granted by the order of March 24; 1941, 
which is unconditional, is more favorable to plaintiffs 
than would be the ultimate relief if they sustain their 
bill, as they assert $820.00 was agreed by them to be 
paid defendant by November 15, 1939, to pay up the in- 
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stallments on their mortgage only to March 1, 1940 
(Amended bill, par. 17, and testimony of plaintiff James 
J. Laughlin in Court of Appeals record, pages 38 to 39, 
to which reference is hereby made), and they predicate 
their claim to relief herein on their belated claim of 
ability to tender the amount they claimed was then due. 
What additional sums are now due from plaintiffs on 
their own theory of their case has not been adjudicated 
herein, but it is respectfully submitted they should not, 
in advance of any adjudication on the merits, have relief 
without being required to tender anything. 

Elmer E. Cummins, 

Earle Building 
Paul E. Lesh, 

1422 F Street, N. W. 

Attorneys for F. W. 

Berens. 

I certify that on the 3rd day of April, 1941, on behalf 
of counsel for defendant, I served the foregoing motion, 
and the supporting affidavit and points and authorities, 
on plaintiffs, by delivering copies thereof at the office 
of James J. Laughlin in the National Press Building. 


In the District Court of the United States for the District 
of Columbia John E. Laughlin, et al Plaintiffs v F. W. 
Berens Defendant Civil Action No. 4666. 

Affidavit of James J. Laughlin. 

District of Columbia ss. 

James J. Laughlin being first duly sworn on oath as 
required by law deposes and says that he is plaintiff herein 
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and was in possession of premises 2244 Cathedral Avenue 
Northwest in the District of Columbia on December 8, 
1939 and was forced from the premises by virtue of order 
of district court dated December 8, 1939 - said order having 
found to be erroneous on appeal. 

Affiant says that by virtue of order of this Court dated 
March 24, 1941, he again took possession of premises 2244 
Cathedral Avenue Northwest in the District of Columbia 
and he is now in possession of said premises. 

James J. Laughlin 

Subscribed and sworn to before me this 4th day of 
April, 1941 

Mary P. Stone, 

Notary Public, DC 


delivered 

I certify that I have this day mailed copy of this 
affidavit and annexed opposition to Paul E. Lesh, Counsel 
for Defendant. 

i James J. Laughlin 

This the 4th day of April, 1941 


In the District Court of the United States for the District 
of Columbia John E. Laughlin and James J. Laughlin, 
Plaintiffs, v. F. W. Berens, Defendant. Civil Action 
No. 4666. 

District of Columbia , ss: 

William R. Boger, being first duly sworn, deposes and 
says that he has been since November 1, 1940, in posses¬ 
sion of the premises 2244 Cathedral Avenue, N. W., under 
an agreement with defendant Frederick W. Berens, pay- 
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ing to said Berens pursuant to said agreement $1.00 per 
month and having expended $286.60 in the repair and 
reconditioning of said premises; that upon the entry of the 
order for the restitution of the premises entered herein 
March 24, 1941, deponent was notified of said order by 
Frederick W. Berens and was communicated with by James 
J. Laughlin; that deponent informed Mr. Laughlin that he 
had no desire to become involved in controversy about the 
matter, and that he would vacate the premises as soon as 
possible; that deponent informed the said Laughlin that he 
was endeavoring to arrange for another place to live, as 
was necessary inasmuch as deponent’s wife and two chil¬ 
dren have been residing with him in said house; that de¬ 
ponent has rented another house and informed Mr. Laugh¬ 
lin on March 31, 1941, that he had done so, and Mr. Laugh¬ 
lin stated that he had no desire or reason to move in 
until after Easter, and deponent stated that he would va¬ 
cate by that time, in fact, deponent had arranged to have a 
new place of residence ready by the 10th of April and 
assured said Laughlin he would vacate by that time. 

Deponent heard nothing further from Mr. Laughlin 
until the evening of April 3, 1941, when on his arrival 
home he was informed by his wife that Mr. Laughlin had 
telephoned her that action taken in court that day, yes¬ 
terday, necessitated his having possession this morning, 
the 4th instant, and that he, Laughlin, would have a mar¬ 
shal there to move deponent and his family out if they 
were not out this morning; that said Laughlin further 
sent word to deponent through his wife that the foregoing 
would occur unless deponent used his influence with Mr. 
Berens to have the action taken yesterday withdrawn; that 
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later last night deponent got Mr. Laughlin on the telephone 
and he, Laughlin, said substantially the same thing to 
deponent, and upon deponent’s statement of the impos¬ 
sibility of his moving by this morning, Mr. Laughlin said 
he had to have possession today; that deponent and said 
Laughlin then arranged that said Laughlin should move 
into a spare room this morning; that this morning at eight 
o'clock said Laughlin arrived with baggage and asked de¬ 
ponent for a spare key, on the statement he would not be 
in until ten or eleven tonight, and deponent gave him a 
key; Mr. Laughlin stated to deponent he was taking pos¬ 
session, the ten days having expired. Deponent told Mr. 
Laughlin he had talked to Mr. Berens last night and that 
Mr. Berens told him Mr. Lesh wished to see him this morn¬ 
ing, and this affidavit has been dictated in deponent’s 
presence by Mr. Lesh. Deponent and his family continue 
to reside in the house, and own the furniture, bedding, and 
furnishings in the spare room in which Mr. Laughlin’s 
baggage has been or is to be put and access to which Mr. 
Laughlin has been granted as above stated. Unless other¬ 
wise advised, deponent expects to remove from said house 
by April 10, 1941. 

Wm. R. Boger 

Subscribed and sworn to before me this 4th day of 
April, 1941. 

R. S. Harrington 

(Seal) Notary Public in and for 

the District of Columbia. 
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In the District Court of the United States for the Dis¬ 
trict of Columbia John E. Laughlin, et al Plaintiffs 
v F. W. Berens Defendant Civil Action No. 4666 

Affidavit of James J. Laughlin in Answer to Affidavit 

of Wm. R. Boger. 

District of Columbia ss 

James J. Laughlin being first duly sworn on oath 
as required by law deposes and says that the affidavit 
of Wm. R. Boger filed in this cause is substantially cor¬ 
rect but he deems it advisable to submit an affidavit in 
reply in order that the court may have all the facts be¬ 
fore it: Affiant says that after the order of March 24th 
was signed restoring plaintiffs to possession of 2244 Ca¬ 
thedral Avenue Northwest the plaintiff James J. Laugh¬ 
lin was called on the telephone by Mr. Boger who asked 
affiant about the possibility of renting the premises to 
Mr. Boger and affiant said he could not do this as he 
desired the premises for his family; affiant assured Mr. 
Boger that no embarrassment would come to him and he 
would give him ample opportunity to move and in fact 
affiant suggested to Mr. Boger that he remain in the 
premises until after Easter as affiant did not desire to 
occupy the premises until after Easter when the schools 
would be in recess; affiant assumed at that time that the 
defendant F. W. Berens acquiesced in the order of this 
court and no further thought was given the matter; af¬ 
fiant says that in the late afternoon of April 3rd he found 
out that the defendant through Mr. Lesh had filed a mo¬ 
tion to vacate or modify the order of March 24th and 
affiant then realizing that the property might be involved 
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in further litigation communicated with Mrs. Boger (as 
he was unable to reach Mr. Boger) and stated to Mrs. 
Boger that in his judgment that defendant Berens had 
not dealt fairly with plaintiff and since it appeared that 
the property might be involved in further litigation af¬ 
fiant said he would have to ask the marshal to carry out 
the order of the court unless defendant Berens withdrew 
his motion filed that day and affiant said if that was 
done no effort would be made to obtain possession until 
the date agreed upon by affiant and Mr. Boger; affiant 
says that on the night of April 3rd Mr. Boger telephoned 
him that he had been in touch with Mr. Berens and that 
Mr. Berens had nothing to do with the motion filed on 
April 3rd - that he did not authorize it and he could 
not withdraw it and that Mr. Lesh was acting on behalf 
of the insurance company; affiant says it was then sug¬ 
gested by Mr. Boger that affiant take possession the fol¬ 
lowing morning by moving in; affiant agreed to that and 
on the morning of April 4th affiant removed some of his 
personal effects to 2244 Cathedral Avenue Northwest - 
his personal effects were placed in one of the rooms and 
he was given a key to the premises. Affiant says there¬ 
fore that he is now in possession of 2244 Cathedral Avenue 
Northwest by virtue of the order of March 24, 1941. 

James J. Laughlin 

Subscribed and sworn to before me this.day of 

April, 1941 
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In the District Court of the United States for the Dis¬ 
trict of Columbia John E. Laughlin and James J. 
Laughlin, Plaintiffs v. F. W. Berens, Defendant Civil 
Action No. 4666 

Order Vacating Order of March 24, 1941. 

Upon consideration of the motion of the defendant 
to vacate the order entitled “Order Granting Writ of 
Restitution”, entered herein March 24, 1941, and the op¬ 
position thereto, and the same having been argued by 
counsel and considered by the Court, and the Court hav¬ 
ing filed its memorandum opinion thereon April 10, 1941, 
it is by the Court this..... day of May, 1941, 

ORDERED that the said order of March 24, 1941, 
be and the same is hereby vacated. 


Justice 

Submitted by- 


Attorney for Defendant 
Approved as to form - 

Attorney for Plaintiffs. 

In the Municipal Court of the District of Columbia Land¬ 
lord and Tenant Branch F. W. Berens, Plaintiff vs. 
James J. Laughlin, Defendant L & T No. 834-730 

Memorandum. 

The defendant has filed two motions; one “for writ 
of restitution in the above entitled cause to permit de- 







99 


fendant to regain restitution of premises 2244 Cathedral 
Avenue Northwest in the District of Columbia”, and the 
other “to order the restoration of the status quo”. 

These motions are necessarily directed to the final 
judgment for possession entered herein on October 21, 
1939, and to the writ of restitution which was executed 
on December 8, 1939. 

I have carefully examined the entire record in this 
case, that in Civil Action No. 4666, in the District Court 
and also the record and opinion of the Court of Appeals 
in case No. 7603. 

I find nothing in the record, nor in the oral argu¬ 
ments before me nor in the briefs filed, nor in any of 

the circumstances of the case, which would justify this 
court in vacating its judgment of October 21, 1939. 

I am satisfied that defendant must pursue his remedy 
in the District Court, and I am accordingly ordering the 
overruling of his motion for writ of restitution, and his 
motion for restoration of status quo. Minute entries to 

that effect will be made as of April 22, 1941. 

Nathan Cay ton 
Judge 

April 21, 1941. 

In the District Court of the United States for the District 

of Columbia John E. Laughlin, et al Plaintiffs v 

FLW Berens Defendant Civil Action 4666 

Motion for Preliminary Mandatory Injunction. 

Now comes the plaintiffs through their counsel and 
move the Court for a preliminary mandatory injunction 
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in order to restore the status quo in this cause before 
same can come on for trial. 

Plaintiffs say unto the Court that they lost possession 
of premises 2244 Cathedral Avenue Northwest in the Dis¬ 
trict of Columbia by virtue of order of this court dated 
December 8, 1939 and said order of December 8, 1939 was 
reversed by the United States Court of Appeals on De¬ 
cember 23, 1940 and mandate of said court was sent to 
this Court on January 14, 1941. 

Plaintiffs say unto the Court that the object of the 
present suit is to enjoin enforcement of a Municipal 
Court judgment, to establish equity in real estate and 
for other relief and before said suit can be retried plain¬ 
tiffs must be restored to the same rights they possessed 
at the time the erroneous order of December 8, 1939 was 
signed. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiffs 

In the District Court of the United States for the District 
of Columbia John E. Laughlin, et al Plaintiffs v 
F. W. Berens Defendant Civil Action No. 4666 

Points and Authorities in Support of Motion for 
Preliminary Mandatory Injunction. 

Jones v Securities and Exchange Commission 
298 United States 1 

1 High on Injunctions (4th Ed) page 9 (cited in 
Jones v Securities and Exchange Commis¬ 
sion) 

New Haven Clock Co. v Kochersperger 175 Ill. 
383; 51 NE 629 
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O'Donnell v Lehigh Navigation Coal Co. 324 Pa. 
369; 188 Atl. 348 

Bank of United States v Bank of Washington 
8 Law. Ed. 299 

Wilson v Newburgh 42 Appeals DC 407 

Ex parte Walter Brothers, 89 Alabama 237; 7 
Southern 400; 18 ASR 105 

James J. Laughlin 
National Press Bldg. 
Counsel for Plaintiffs. 

I certify that I have this 22nd day of April, 1941 
left copy of this motion together with copy of P&A at the 
office of Paul E. Lesh, Esq. (personally). 

James J. Laughlin 

In the District Court of the United States for the District 
of Columbia John E. Laughlin, et al Plaintiffs v 
F. W. Berens Defendant Civil Action No. 4666 

Affidavit in Reply to Affidavit in Opposition to Motions 

to Strike. 

District of Columbia , ss: 

James J. Laughlin being first duly sworn deposes 
and says: 

That he had no knowledge or advice that findings 
of fact and conclusions of law were in contemplation and 
since judgment had been entered on May 9, 1941 it was 
believed that there were to be no further proceedings 
before Justice O’Donoghue. 

On May 14th affiant received copy of proposed find¬ 
ings of fact and conclusions of law and received notice 
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also that same would be presented to Justice O’Donoghue 
on May 15th. 

On May 15th affiant met Mr. Lesh and his associate 
Mr Weaver in the courtroom of Justice O’Donoghue and 
upon ascertaining that Justice O’Donoghue would not 
hear any cases that day affiant accompanied Mr. Lesh 
and Mr. Weaver to the chambers of Justice O’Donoghue 
and at that time affiant informed the secretary to Justice 
O’Donoghue that he objected to the signing of the find¬ 
ings of fact and conclusions of law. 

On May 15th there was a discussion between Messrs. 
Lesh and Weaver and affiant and affiant asked Mr. Lesh 
if he would not promptly file his counter designation of 
record and not wait for the full ten day period provided 
in the rules; affiant informed Mr. Lesh that he was an¬ 
xious that the Court of Appeals act on the case as promptly 
as possible that Mr. Lesh informed affiant that he would 
not wait the ten day period and would file his counter 
designation of record promptly as he was likewise de¬ 
sirous of having the matter determined promptly. On 
May 15th there was a discussion between Mr. Lesh, Mr. 
Weaver and affiant as to the desirability of including 
other papers in the record but affiant, to the best of his 
knowledge and belief, did not say that he would file 
any additional matters but affiant does recall that he 
stated to Mr. Lesh that he was anxious that the record 
show that no steps were taken by the defendant Berens 
to execute upon the judgment of Municipal Court until 
after the order of December 8, 1939 had been signed by 
Justice Goldsborough and since this order dissolved the 
restraining order which prevented the marshal from ex- 



26 


ecuting upon said judgment of Municipal Court the chief 
deputy marshal (Mr. Kearney) was furnished a certified 
copy of the order of Judge Goldsborough and he there¬ 
upon authorized the execution of the Municipal Court 
judgment. 

With respect to the statement in the affidavit of Mr. 
Lesh “said Laughlin opposed the making of findings upon 
the ground that no testimony had been taken but made 
no point as to the time when said findings were being 
considered’’ affiant does not understand this statement 
inasmuch as affiant has uniformly and consistently op¬ 
posed the findings on the ground that they came too late 
inasmuch as judgment had been entered and on the fur¬ 
ther ground that there had been no testimony taken and 
no evidence introduced at the hearing. 

Affiant says that since the appeal was noted on May 
13th and designation of record filed the same day there 
was ample time for defendant to file his counterdesigna¬ 
tion within the ten days allowed by the rules and there 
was still sufficient time even after findings of fact and 
conclusions of law had been signed by Justice O’Donoghue. 

Affiant says further that the ten day limit expired 
on May 23rd; affiant says that in the mail of May 27th 
he received from Mr. Lesh copy of his counterdesignation 
of record with the notation that it was being mailed on 
May 26th; affiant then assumed that it was filed on May 
26th. It was not filed on May 26th and it was not filed 
on May 27th and was not filed until May 28th. 

i James J. Laughlin 

Subscribed and sworn to before me this 11th day of 
June, 1941 
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Statement. 

The appellants brought this suit (Civil Action No. 4666 
in the District Court) to establish that they owned an equity 
of redemption in a dwelling house in which appellee and 
those for whom he held deny any title in appellants. There 
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having boon before the suit was brought a Municipal Court 
judgment against appellant James J. Laughlin, awarding 
possession to appellee, appellants prayed that pending the 
suit and permanently that enforcement of that judgment 
be enjoined (Tr. 7603, pp. 16, 20). 

The suit had been finally dismissed by a judgment of 
December S, 1939, which judgment this Court without pass¬ 
ing on the merits, on December 23, 1940, in Xo. 7603 (11S 
F. (2d) 193), reversed and ordered a new trial. 

District Justice Bailey on March 24, 1941, on the repre¬ 
sentation of appellants by their motion (Appellants’ App. 
11) that possession of the premises had been taken from 
them by virtue of the reversed order of December 8, 1939, 
ordered restoration of possession to plaintiff (Tr. 8, and 
imperfectly in Appellants’ App. 11). 

Appellee on April 3, 1941, moved to vacate this order on 
the ground that appellants’ ouster had not been by virtue 
of tbe reversed order of the District Court (Appellants’ 
App. 12, our App. 5-7); and Justice Bailey on this ground 
and others more fully stated in his opinion of April 10, 
1941 (our App. 8) by order entered May 8, 1941 (Appel¬ 
lants’ App. 21), vacated his order of March 24, 1941. 

Appellants on April 22, 1941, moved for a preliminary 
mandatory injunction “to restore the status quo in this 
case before the same can come on for trial” (Appellants’ 
App. 22). Appellee opposed this motion (our App. 9), and 
Justice O’Donoghue entered his order denying it May 9, 
1941 (Tr. 28). 

The orders now appealed from are (1) Justice Bailey’s 
order of May 8,1941 (Tr. 27) and (2) Justice O’Donoghuc’s 
order of May 9, 1941 (Tr. 28). 

Justice Bailey’s two orders are printed, imperfectly, in 
appellants’ Appendix, at pages 11 and 21 (compare Tr. 8 
and 27). Justice Bailey’s opinion (our App. 8), Justice 
O’Donoghue’s order, and Justice O’Donoghue’s findings of 
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fact and conclusions of law (our App. 11) are not printed 
in appellants’ Appendix, despite the mandate of this 
Court’s Rule 17 (a). 

Many orders and other papers which are printed in ap¬ 
pellants’ Appendix are not completed 'with respect to sig¬ 
natures and dates; some so printed are not in the tran¬ 
script at all. The paper entitled “Judgment on the Man¬ 
date” (Appellants’ App. 1) is not the judgment which was 
entered on this Court’s mandate in Case No. 7603; the judg¬ 
ment which was entered on the mandate, January 21, 1941, 
is an exhibit to the answer, filed in No. 7603 on January 24, 
1941, to appellants’ petition for a writ of mandamus. 

The general underlying facts are stated in the opinion of 
this Court on the former appeal. 

Appellee Berens is the local loan correspondent of the 
Security Mutual Life Insurance Company, of Binghamton, 
New York, which is the real party in interest here. The 
Insurance Company had in 1937 loaned appellant John E. 
Laughlin and his sister, Gertrude Laughlin, $9,000.00, se¬ 
cured by a deed of trust on residence property. 

In March, 1939, the mortgage payments due the Insur¬ 
ance Company being then delinquent, and foreclosure being 
imminent, the property was deeded by the mortgagors, ap¬ 
pellant John E. Laughlin and his sister, Gertrude Laughlin, 
to the Insurance Company’s loan correspondent, appellee 
Berens, in lieu of foreclosure. Possession was then given 
by appellee Berens to appellant James J. Laughlin under 
a rent agreement wherein said Berens was the landlord 
and Laughlin agreed to take and hold the premises as his 
tenant by the month. This agreement was in the usual 
form locally used (Law Reporter blank No. 66, R. No. 7603, 
p. 14) and provided expressly— 

“that if the said lessee shall fail to pay the rent in 
advance as aforesaid * • # the said lessor, his heirs 
and assigns, shall and may proceed to recover posses¬ 
sion of said premises under the provisions of the Code 
of Law for the District of Columbia, to regulate pro¬ 
ceedings in cases between landlords and tenants * .” 
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When appellant James J. Laughlin repeatedly defaulted 
in the payment of rent, landlord and tenant suits were filed 
against him in the Municipal Court (id. 38). In that court, 
appellant Laughlin filed plea of title, but had to abandon 
it when he could not provide bond to have the action certi¬ 
fied to the District Court pursuant to the D. C. Code of 1929, 
Title 18, paragraph 22S. In the final landlord and tenant 
proceeding, Municipal Court No. 834730, judgment for pos¬ 
session was entered in favor of appellee Berens for non¬ 
payment of rent due September 27, 1939, from appellant 
Lahghlin (our App. 2-4), on October 21, 1939, before this 
suit was brought and appellant Laughlin’s ouster from the 
premises was by process on said judgment executed by the 
Marshal (our App. 5-7) on December 8, 1939, which was 
after this suit was brought. 

It was a matter of dispute when this case was first tried 
whether appellant James J. Laughlin had by oral contract 
a right to demand that rental payments if made as agreed 
should be applied to reinstate “the Laughlins” (whether 
appellants Janies and John or John and Gertrude is some¬ 
what obscure) as owners of the equity. But there is no 
disputing the fact (the Municipal Court adjudged) that 
these rental payments were not made as agreed. 

Since October 3, 1939 (R. 7603, p. 39), no payments are 
claimed to have been made either on the loan (accruing at 
about $85.00 per month), or by way of rental (accruing at 
$100.00 per month), both accounts being then delinquent, 
nor has there been any tender. 

After the Municipal Court judgment, appellee Berens and 
the unpaid Insurance Company sought no further relief in 
any court, excepting the writ of execution on the Municipal 
Court judgment. The repeated statements that appellant 
Laughlin was ousted by a reversed order of the District 
Court to the contrary notwithstanding, the fact is that no 
relief has been sought in the District Court by anyone ex¬ 
cept the appellants. 

Appellants pitch their argument on this appeal on the 
supposed fact that they were ousted of possession by a 
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reversed order of the District Court. Appellee denies this 
supposed fact, but discussion of this point appears more 
appropriate in the Argument portion of this brief (p. 11, 
et seq.). 

The record title which has been conveyed to appellant 
Berens was subject to the Laughlins’ mortgage (deed of 
trust) to secure the debt due the Insurance Company, and 
it being necessary for the Insurance Company to deliver 
unclouded title to avail itself of the Federal Housing Ad¬ 
ministration guarantee of the loan, the mortgage was fore¬ 
closed by sale by the mortgage trustees, and bought in on 
behalf of the Insurance Company in February, 1940, but 
this sale was attacked by appellants in Civil Action No. 
5884, filed February 16,1940, in the District Court, Laughlin 
v. Security Mutual Life Insurance Company et al. (our App. 
12, par. 4), the complaint in which was brought here by ap¬ 
pellants as a part of the record in this case (Tr. 66), which 
case is now ready for trial below. 

Appellants also filed in the District Court on February 
4,1941, Civil Action No. 10033, Laughlin v. Berens et al., in 
ejectment for possession of the premises (our App. 22, par. 
4); and have brought the complaint here as part of their 
present record (Tr. 77, appellants’ App. 2), which case is 
also ready for trial below. 

The original suit in which this appeal is taken is also 
ready for trial in the court below. 

These three suits cloud the title of the Insurance Com¬ 
pany to the property and appellee wishes them speedily 
tried. Onlv bv their trial on the merits may the title be 
cleared and made saleable, or if the appellants be successful, 
appellants doubtless would be required to pay the arrears 
admittedly due on the original mortgage debt as a condition 
to the entry of any decree in their favor. 

Summary of Argument. 

1. The orders appealed from did not affirmatively change 
the possession of property and therefore were not appeal- 
able. 
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2. Appellants’ suit is to establish a claimed equitable title, 
upon which appellants’ claimed right to possession depends, 
and the suit can be tried on the merits- equally as fairly re¬ 
gardless of possession pending the suit. 

3. The premise upon which appellants pitch their entire 
argument, viz., that their possession was lost by virtue of 
an order of the District Court since reversed, is- false. The 
reversed order dismissed appellants’ suit but granted no 
affirmative relief, and the temporary restraint of the Muni¬ 
cipal Court judgment which ousted appellants had been 
ended by a prior order. An order of restitution should be 
entered to restore to a successful appellant only such prop¬ 
erty or money as had been taken from such appellant under 
the compulsion of a prior and reversed order. The enforce¬ 
ment of the Municipal Court judgment for possession could 
have been prevented pending the suit only by injunction 
pendente lite. 


Argument. 

i The orders appealed from were not appealable. 

Appellee prefers that appellants’ appeal be disposed of 
on its merits, but to fail to submit considerations affecting 
this Court’s jurisdiction would appear to be a failure of ap¬ 
pellee’s counsel’s duty to the Court. 

The appellee has been in possession of the property here 
involved since December S, 1939. Justice Bailey’s order of 
March 24, 1941 (appellants’ App. 11*), granting possession 
to appellants, would have affirmatively changed the posses¬ 
sion of property and therefore would have been appealable. 
By his order of May 8,1941 (appellants’ App. 21), however, 
he vacated said order of March 24th, thus leaving the pos¬ 
session of the property undisturbed where it had been be¬ 
fore his former order was entered. 


* The last two lines of this order of March 24, 1941, as printed in appel¬ 
lants’ Appendix should be corrected to read “to execute the said writ of 
restitution within 10 days from this date’’ (see Tr. 27). 
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Justice O’Donoghue’s order of May 9,1941 (Tr. 28), also 
appealed from, was clearly a declination to disturb the 
possession of property. 

The jurisdiction of this Court is invoked by appellants 
(brief p. 1) under Title 18, Section 26, of the D. C. Code 
of 1929, which provides— 

“Appeals shall also be allowed to said court of appeals 
from all interlocutory orders of the supreme court of 
the District of Columbia, or by any justice thereof, 
whereby the possession of property is changed or 
affected, such as orders for the appointment of receiv¬ 
ers, granting injunctions, dissolving writs of attach¬ 
ment, and the like.” 

Rule 10 (b) of this Court is similarly worded. 

It appears settled by the decisions of this Court that only 
such orders as affirmatively change or affect the possession 
of property are appealable under this provision. 

Thus in Hayes v. Conger, 36 App. D. C. 202, an appeal 
from an order of the Supreme Court of the District of Co¬ 
lumbia, a writ of attachment had been issued by the Munici¬ 
pal Court; appellant questioned the jurisdiction of the 
Municipal Court and moved the Supreme Court to quash 
the writ. Appellant’s motion was overruled, and from the 
order overruling it the appeal was prosecuted. A motion 
to dismiss the appeal was granted since the order 1 ‘ does not 
change or affect the possession of property” within the 
meaning of the above statute. 

In Chas. M’Caul Co. v. Harr, 51 App. D. C. Ill, the ap¬ 
peal was from an order granting an injunction pendente life 
to restrain the payment by the Treasury Department of a 
sum of money to the defendant. Earlier cases which might 
be thought to have established a different rule were dis¬ 
cussed and distinguished or overruled. The court approved 
the rule laid down in Hayes v. Conger, supra, and said: 

“The order in the present case is purely negative 
and passive in character, and does no more than pre¬ 
serve the status quo. It is true that the question at 
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issue is the right to possession, but it is equally true 
i that the possession is merely continued in a third party, 
who is directed to retain it until the rights of the parties 
may be determined. We do not think that this order 
either changes or affects the possession of this fund, 
within the meaning of the statute, and hence that the 
appeal was improvidently prosecuted.” 

Mellon v. Mertz , 58 App. D. C. 302, was an appeal from the 
Supreme Court of the District from an interlocutory order 
enjoining the defendants pendente life from attempting to 
collect an allegedly illegal assessment for income tax. It 
was held that this was not an order “whereby the posses¬ 
sion of property was changed or affected”. This Court 
said: 

“And in McCaul Co. v. Harr, 51 App. D. C. Ill, 276 
i F. 633, it was held by this court that an appeal does 
i not lie as a matter of right from all interlocutory in¬ 
junctions, but only from such orders as affirmatively 
: change or affect the possession of property.” 

See also New Negro Alliance v. Kaufman , 64 App. D. C. 
362, 78 F. (2d) 415. 

It would appear, therefore, that the orders complained of 
could have been brought before this Court at this time only 
by a special or discretionary appeal. Normally they would 
be reviewed by this Court only upon an appeal from final 
judgment adverse to appellants. If at that time this Court 
should find that the appellants were prejudiced in the trial 
of their case below by not having been put in possession of 
the property pending the trial, the alleged errors of the 
court below in passing the orders in question would then 
be for consideration by this Court. 

Desiring above all else in this matter to avoid delaving 
trial on the merits below, the motion which this Court 
granted advancing this appeal for hearing on the merits 
made it seem possible the questions raised here might be 
speedily disposed of on the merits; and appellee preferred 
not to risk delaying the hearing of this appeal by first mov¬ 
ing to dismiss it. 
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Appellants are not prejudiced in the trial of the case below 
by not being in possession. 

The substantial and permanent relief sought in appel¬ 
lants’ original and amended bills was that the court “de¬ 
clare, designate and define the equities of the plaintiffs in 
the property” (R. No. 7603, p. 20). Injunction against the 
enforcement of the Municipal Court judgment was also 
sought. Appellants would be the last to suggest, however, 
and we do not contend, that a failure on the part of ap¬ 
pellants to obtain pendente Lite an injunction against the 
enforcement of the Municipal Court judgment, and its con¬ 
sequent enforcement, end the rights of the appellants. They 
are still prosecuting their suit to establish their claimed 
equity, and if they prevail and reinstate themselves as 
mortgagors entitled to possession by paying what is due 
on their mortgage, they can then enforce, if necessary, their 
right to possession in this cause or in their ejectment suit 
below. 

Their case as one to prevent the enforcement of the 
Municipal Court judgment may indeed be moot (see the de¬ 
cisions of this Court cited, infra , p. 20), but their suit to 
establish their equity may nevertheless proceed to trial. 

Appellants now contend (see their motion to advance 
filed herein September 29, 1941) that they cannot proceed 
to trial on the merits below without first being put in pos¬ 
session of the property, though they have long since lost all 
rights to present possession which they might claim in any 
aspect of the case. 

Thus far appellants have been successful in staving off 
trial of the three cases below until this appeal shall be dis¬ 
posed of, the question whether the trial shall proceed de¬ 
spite this appeal having been under consideration by the 
pre-trial justice since September 29, 1941. Appellants are 
contending below that this appeal so removes the cause to 
this court as to suspend the power of the District Court to 
try it on the merits, though the merits are not here but 
only the question of possession until the trial on the merits. 
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Xo reason whatsoever has been brought forward by ap¬ 
pellants why they cannot try their cases below and have 
their claimed title determined, while they are out of pos¬ 
session as well as would be the case if they were in posses¬ 
sion. If their case is well founded, and they are prepared 
to pay what would be due from them as mortgagors, thev 
could have had a final judgment for possession sooner than 
the interlocutory judgment they seek here. 

It would be to our interest to yield and let the Laughlins 
be put back in possession pending trial on the merits, for 
their lack of possession does not in the least affect the is¬ 
sues to be tried, or give either side any advantage in the 
trial, but for the following considerations: If we are suc¬ 
cessful at the trial on the merits in demonstrating either 
that the Laughlins have no title or that they will not ac¬ 
tually pay what is due on the property, and they were in 
possession, we would doubtless then be compelled for the 
first time to seek relief in the District Court, perhaps to 
resort to an ejectment suit, with consequent appeals and 
delay and rent-free occupancy of our premises by the 
Laughlins, whose ingenuity in prolonging litigation has 
been demonstrated; and we would be lending color to a 
claim on their part for damages for wrongful ouster. Fur¬ 
thermore, we have an instinctive reluctance to pay tribute 
instead of defending a position we believe to be correct. If 
we once begin to yield because our opponent will make us 
more trouble if we do not yield, we may find ourselves yield¬ 
ing more than we intend or anticipate. 

The procedural maneuvers of the appellants* to delay the 
trial below, including this appeal, are of the kind that “pro¬ 
long litigation until Jarndyce v. Jarndyce would cease to be 


* These include appellants ’ application to this Court for a writ of man¬ 
damus filed January 22, 1941, in Case No. 7603; also appellants’ application 
to this Court for a writ of prohibition filed April 11, 1941, in Miscellaneous 
No. 4, and their petition for reconsideration therein filed April 19, 1941; also 
appellant James J. Laughlin’s two motions in the Municipal Court disposed 
by Judge Clayton’s memorandum of April 21, 1941 (Appellant’s App. 21). 
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any exaggeration of the law’s delays”.** We are there¬ 
fore unwilling to yield possession to appellants in order to 
remove their objection to proceeding to try their cases 
below. 

The appellants were not ousted by a reversed order and are 
not entitled to “restitution”. 

The gravamen of appellants’ brief is that they lost pos¬ 
session of their claimed property by virtue of the order of 
the District Court of December 8,1939, which was reversed 
by this Court. 

Appellants do not endeavor to convince this Court that 
there is any reason or logic behind their claim for present 
possession. They appear to rely wholly upon a claimed 
rule which in its application to the present case would be 
arbitrary, to the effect that the premises must be restored 
to their possession because they had possession, whether 
rightfully or wrongfully, during the former trial on the 
merits in this Court and until December 8, 1939. 

Appellants’ thesis overlooks entirely that their posses¬ 
sion had been adjudged to be wrongful by the Municipal 
Court judgment of October 21, 1939, and that during the 
former trial instead of being in rightful and peaceful pos¬ 
session, they were holding in defiance of a judicial decree 
which had awarded possession to the appellee Berens. A 
restoration of the true status quo, if it were now possible, 
would be a restoration to appellant James J. Laughlin as a 
wrongful holder subject to instant ouster by the judgment 
which has since been executed against him. 

** The quotation is from First National Banlc v. Dutcher, 128 Iowa 413, 1 
L. R. A. (N. S.) 142, 149, whore an appeal from an intermediate order was 
interposed as an obstacle to going forward with the case in the trial court. 
We cited this case to the pre-trial judge in our effort to persuade him to let 
trial on the merits proceed, and cited also: Foote v. Parsons Non^Shid Co., 
196 F. 951, 954; Ex Parte National Enameling <$r Stamping Co., 201 IT. S. 
156, 159; Note 11, Section 227 of Title 28, U. S. C. A.; D. C. Code of 1929, 
Title 18, Sec. 26; Avery v. Vernon, 59 App. D. C. 284, 285; Fed. Rules of 
Civil Procedure, 62 (a), and the notes on this subdivision (a) of Rule 62 by 
the Advisory Committee published with the rules; (to clarify the committee’s 
note) the original enactment of what is now Section 129 of the Judicial Code 
in 26 Stats. 828; and Rules 9 and 14 of this Court. 
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When this Court dealt with this matter in December, 
1940, it did not deal with possession. The sole question 
determined was whether the District Judge could so bind 
himself by a promise to counsel as to compel him to perform 
his promise rather than exercise his judicial discretion. 
The District Judge had promised that if the Laughlins did 
not pay by a time certain, he would dismiss their suit. 
Pursuant to his promise and contrary to his own discretion, 
he dismissed the suit by his order of December 8, 1939 (R. 
No. 7603, p. 31). This dismissal was held error. No other 
phase of the case was considered here. 

This Court had no occasion then to consider the provi¬ 
sions of the order which followed its first clause. The first 
clause dismissed the suit. The order then proceeded (R. 
No. 7603, p. 31)— 

1 “and that the rule to show cause pending against the 
defendant be, and the same is hereby discharged; and 
that the said restraining order, restraining the United 
i States Marshal from evicting the said plaintiff James 
J. Laughlin from premises 2244 Cathedral Avenue, 
Northwest, in the City of Washington, District of Co- 
! lumbia, be, and the same is hereby dismissed, and that 
the said defendant be forthwith allowed to recover his 
said property.’’ 

Appellants contend that these provisions of the order 
ousted them from the possession of the premises, and that, 
the order having been reversed, they should be restored 
to possession. 

It is obvious, of course, that the quoted provisions of the 
order were mere surplusage inasmuch as the first sentence 
of the order had finally dismissed the entire cause, and any 
incidental rules or restraining orders operating pendente 
lite would necessarily lose their force with the dismissal 
of the cause. It is obvious, also, that the quoted provisions 
are merely negative,—they purported to deny relief to ap¬ 
pellants not to grant any affirmative relief to appellee. 

It is not so obvious, but is demonstrable, that the premise 
upon which these additions were made to the order was 
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wholly false. That is, the rule to show cause had already 
been discharged and was not pending against the defen¬ 
dant, and the restraining order had expired and had been 
disposed of before the entry of the order of December 8, 
1939, then appealed from, and these impediments, to the 
recovery of possession by the defendant as had been 
adjudged by the Municipal Court, had already been ended. 
A review of the record below, wrhich was not fully before 
the Court on the former appeal (and did not need to be 
for the present question was not here then) will make this 
plain. 

On November 4, 1939, the original bill by appellant John 
E. Laughlin to establish his equity w^as filed (R. No. 7603, 
p. 1). On the same day the only rule ever issued in the 
case was laid on appellee Berens to show cause why the re¬ 
lief (injunction) sought should not be granted {id. 4). 

On November 7, 1939, appellant James J. Laughlin, then 
not a party but counsel, filed his affidavit as to the necessity 
for a restraining order {id. 5). On the same day a District 
Judge entered an order restraining the Marshal from exe¬ 
cuting the writ of restitution in the Municipal Court case 
against appellant James J. Laughlin, the order reciting “it 
appearing to the Court that irreparable injury will result 
if the status quo is not maintained until hearing by the 
Court of rule issued on November 4, 1939”, and the re¬ 
straint was expressed to be “pending further order of this 
Court” {id. 6). 

This was such a restraining order as is described in and 
authorized by Federal Rule of Civil Procedure 65 (b), 
wherein it is provided that such a restraining order “shall 
expire by its terms within such time after entry, not to 
exceed 10 days, as the court fixes, unless within the time so 
fixed the order, for good cause showrn, is extended for a like 
period”. The time during which this restraining order 
was to endure w r as not expressly stated in the order itself 
excepting that it should be “pending further order of this 
Court”. The recital in the restraining order indicates that 
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an order on the rule would be such a “further order”, for 
the recital is that injury will result if the status quo is not 
maintained “until further hearing by the Court of rule 
issued on November 4, 1939.” This rule was returnable 
November 14th which was of course within ten days after 
November 7th. 

On November 10, 1939, appellee Berens answered the 
complaint and answered the rule to show cause, including in 
his answer a motion to dismiss the complaint and attaching 
to hhs answer a copy of the Landlord and Tenant Agreement 
executed by appellant James J. Laughlin (id. 6, 14). 

On November 22, 1939, it was ordered that appellant 
James J. Laughlin be joined as a party plaintiff (id. 16). 

On the same day, November 22, 1939, there was entered 
the order which was not before this Court in Case No. 7603, 
but is now here (our App. 4-5), dismissing appellants’ bill, 
discharging the rule, and granting appellants leave within 
five days to amend their bill of complaint, and ordering 
that if the appellants did amend their bill, the same should 
be set for trial December 4, 1939. 

The restraining order may, therefore, have expired ten 
days after November 7th, which would be November 17th, 
but if not, the rule and the restraining order did not endure 
beyond November 22, 1939, when the order was entered 
dismissing the bill and discharging the rule. 

On November 29, 1939, an amended complaint was filed 
by appellants John E. and James J. Laughlin (R. 7603, p. 
16). There were included in this amended bill prayers for 
a rule, for a restraining order and for a preliminary in¬ 
junction; but no rule was issued on this complaint nor 
any preliminary relief sought. 

On November 30, 1939, the answer of appellee to the 
amended complaint was filed (id. 21); on December 4,1939, 
the trial was begun before Justice Goldsborough (id. 36); 
and on December 8,1939, Justice Goldsborough entered the 
order dismissing the amended complaint which was the sub¬ 
ject matter of the former appeal (id. 31). 
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It becomes apparent, therefore, that the restraining or¬ 
der (and rule) which had for a time blocked the ouster were 
not vacated by the reversed order but by the prior order 
of November 22, 1939, which was never brought here for 
review. 

Even had the reversed order of December 8, 1939, been 
the order which discharged the rule and ended the restrain¬ 
ing order, appellee would confidently contend that no order 
in this cause ousted appellants, and therefore there is no 
occasion in this cause to restore appellants to possession. 
However, the record as above reviewed makes it clear, as 
a factual matter, that it was not the reversed order which 
withdrew the restraints against the ouster of appellant 
James J. Laughlin by virtue of the Municipal Court order. 

The premises of appellants’ argument therefore fall. 

However, regardless of what order below it was which 
ended the temporary restraint on the enforcement of the 
Municipal Court judgment, the fact would remain that the 
sum of all the District Court did in this matter prior to 
the former appeal was merely negative. The District Court 
for a limited time restrained enforcement of the Municipal 
Court judgment. Even if it had been the reversed decree 
of October 8, 1939, that ended that restraint, yet it did 
nothing affirmative, and specifically did not oust appellants 
or either of them. If there had been no suit at all in the 
District Court, the ouster could and doubtless would have 
been accomplished identically as it was. 

The doctrine of restitution, which appellants invoke, does 
not extend to the restoration of anything excepting what 
has been taken from appellant by virtue of the reversed 
decree. 

“Restitution” is awarded only to restore what a reversed 
decree has taken from an appellant. 

The doctrine of restitution is well stated with many cita¬ 
tions of authority in Arkadelphia Milling Co. v. St. Louis, 
S. W. R. Co., 249 U. S. 134,135, 63 L. ed. 517, 524, as follows: 
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“But, in our opinion, this portion of the claims is 
allowable against the railway companies themselves 
upon the principle, long established and of general ap¬ 
plication, that a party against whom an erroneous 
judgment or decree has been carried into effect is en¬ 
titled, in the event of a reversal, to be restored by his 
adversary to that which he has lost thereby. This 
right, so well founded in equity, has been recognized 
in the practice of the courts of common law from an 
early period. Where plaintiff had judgment and exe¬ 
cution and defendant afterwards sued out a writ of 
error, it was regularly a part of a judgment of re¬ 
versal that the plaintiff in error ‘be restored to all 
things which he hath lost by occasion of the said judg¬ 
ment ; ’ and thereupon, in a plain case, a writ of res¬ 
titution issued at once; but if a question of fact was 
in doubt, a writ of scire facias was first issued.” 

The doctrine is limited to the recovery of what has been 
actually received by virtue of the reversed decree. Thus 
in Tenth Ward Road Dist. No. 11 v. Texas & P. R. Co. 
(C. C. A. 5, 1926), 12 F. (2d) 245, 247, it was held: 

“Restitution of the amount received under a decree, 
afterwards reversed, will be ordered in equity, and 
will sustain a cause of action at law. But the condition 
of the restoration is always that the party against 
whom restitution is sought shall have received, by vir¬ 
tue of the decree, what he is asked to restore. 

“There can be no restoration in the absence of a re¬ 
ceipt of the fruits of the decree, and the limitation upon 
the application of the principle, is to cases in which the 
party received under the decree what he is asked to 
restore to the adverse party, upon its reversal. In this 
case the appellee received under the restraining order 
only a delay in the collection of the tax, while the re¬ 
straining order was in force. It is conceded that this 
is not susceptible of restoration in kind. It is not in 
the power of the court to order appellee to turn the 
clock back. The contention of appellant is that, al¬ 
though there can be no restoration in kind, a court of 
equity will substitute for restoration an award of dam¬ 
ages caused appellant by the delay. No authorities are 
cited in support of this graft on the doctrine of res- 
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titution. It is directly opposed to the principle de¬ 
cided by the Supreme Court in Meyers v. Block, supra. 
There is no support in reason or authority for an ex¬ 
tension of the doctrine of restitution to cover an award 
of damages, which the restorer never received, and so 
in no true sense could restore.” 

To attempt to restore appellant James J. Laughlin to 
his status of December 8,1939, that of holder of possession 
adjudged wrongful and subject to instant ouster of the 
judgment which has meantime been executed against him, 
would be to attempt “to turn the clock back”. 

The case just cited was quoted and followed in Duke 
Power Co . v. Greenwood County, 25 F. Supp. 419, 423, and 
in the affirmance of the same case by the Circuit Court of 
Appeals for the Fourth Circuit, Greenwood Co. v. Duke 
Power Co., 107 F. (2d) 484, 487, which is the most recent 
Federal case we have found bearing on the subject. 

The close limits within which the doctrine should be ap¬ 
plied is made more apparent by the fact that restitution 
will be ordered even though the reversal is on the ground 
of lack of jurisdiction of the court below, on which see 
Northwestern Fuel Co. v. Brock, 139 U. S. 216, 219, 35 L. 
ed. 151, 153. 

Appellants’ authorities are inapplicable. 

Appellants rely mainly upon and quote extensively from 
Wilson v. Newburgh, 42 App. D. C. 407 (Brief, pp. 13-15). 
This was a typical case for the proper application of the 
doctrine of restitution, as it was an ejectment suit wherein 
the appellant had been dispossessed by execution on the 
judgment which had been reversed on appeal. 

Nor is the case at bar one to which are applicable the 
authorities cited which deal with the situation created when 
a party to a litigation takes the law into his own hands 
and by his own force or stealth changes the status pending 
the suit. Such a case was Hay v. Assn, of Collegiate Alum¬ 
nae, 50 App. D. C. 387, 273 F. 351 (appellants’ Brief, p. 
10), where, in addition, the right to possession was the 
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“very subject matter’’ of the suit; and such a case was 
Appeal of Cooke, 19 Atl. 944, where landlords had “taken 
the law into their own hands” (appellants’ Brief, p. 12). 

The Court will note in authorities like 1 High on In¬ 
junctions (4 Ed.) p. 9, Sec. 5 (a), (appellant’s Brief p. 9), 
and O'Donnell v. Lehigh Navigation Coal Co., 324 Pa. 369 
(id. p. 11), the reiteration of the phrase “the last actual, 
peaceable, noncontested condition”. The possession ap¬ 
pellants had here before this suit was not peaceable or non¬ 
contested. It has been adjudicated to be wrongful and was 
in defiance of a final judgment of the Municipal Court. 

The other citations of authority by appellants support 
only the general statement that the reversal of a judgment 
nullifies it. We do not think this helps appellants, as 
without the reversed judgment appellee had the same right 
to execution on the Municipal Court judgment as with the 
reversed judgment. 

Only an injunction pendente lite and an injunction pending 
appeal could have prevented or made wrongful the en¬ 
forcement of the Municipal Court judgment for pos¬ 
session. 

The failure of the appellants to take any steps to have 
their restraining order renewed or an injunction pendente 
lite granted during the period from November 22, 1939, 
when the original bill was dismissed and the rule issued 
on it discharged, until October 8, 1939, has already been 
discussed (supra, p. 14). 

Upon the entry of the order of December 8, 1939, dealt 
with in the former appeal, wdiat appellants sought was not 
an injunction pending the appeal, but a supersedeas with 
respect to that order (R. No. 7603, p. 44). It was of the 
failure to grant a supersedeas that appellants thereafter 
complained (id. 32, paragraph numbered 5, and Exhibit A; 
Tr. 60, 61). In ruling on one of the orders here appealed 
from, Justice Bailey found that “the court declined to al- 
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low a supersedeas on appeal, but the effect of a super¬ 
sedeas would not have been to continue the injunction in 
force. * ' * Apparently no application was made either 
to the trial court nor to the Court of Appeals to continue 
the injunction in force.” (Our App. 8.) 

The appellants’ remedy to prevent execution of the Mu¬ 
nicipal Court judgment on and after October 8, 1939, was 
to apply to the District Court under Rule of Civil Pro¬ 
cedure 62 (c) or, if denied, to the appellate court under 
Rule of Civil Procedure 62 (g), for an injunction pending 
appeal. On the face of the record it appears that what 
appellants applied for was something quite different, a 
supersedeas of the judgment below; but if it be a fact, as 
appellants now assert (appellants’ brief, p. 8), that they 
applied (apparently without leaving any record trace of 
the applications) to Justices "Wheat, Bailey, Laws and Mor¬ 
ris of the lower court and to Justice Stephens of this Court, 
then it must have been the judgment of the several justices 
that appellants had made no showing entitling them to an 
injunction pending appeal; and appellants do not point out 
wherein the showing they now make, two years later, is any 
stronger or different. Our own conclusion upon the record 
is that appellants made the same application to the other 
justices that had been made to Justice Goldsborough, viz., 
for a supersedeas. 

The correct procedure as laid down in the Rules of Civil 
Precedure above cited was the same prior to the new rules. 
If the event sought to be restrained occurs without there 
having been a restraining order, the particular phase of the 
litigation (here the taking of possession under the Muni¬ 
cipal Court order) becomes moot. It was plainly the law 
also before the new rules that appellants could not super¬ 
sede an order denying them relief so as to get indirectly 
the effect of an injunction pending appeal. 

In Merrimack River Savings Bank v. Clay Center , 219 
U. S. 527, 534, 55 L. ed. 320, 325, the Supreme Court said: 

“It is well settled that the force and effect of a de¬ 
cree dismissing a bill and discharging an injunction 
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| is neither suspended nor annulled as a mere conse¬ 
quence of an appeal to this Court, even if a superse¬ 
deas is allowed” (citing a number of Supreme Court 
cases). 

See also Knox Co. v. Harshman, 132 U. S. 14, 16-17, 33 
L. ed. 249, 251. 

In Canloza v. Baird , 30 App. D. C. S6, 90, this Court said: 

I “It is conceded by counsel that after the court below 
i dismissed the bill the appellees proceeded with the 
trial of the appellant on the charges and specifications 
described, adjudged him guilty, and removed him from 
his office as supervising principal. The trial sought 
to be enjoined ended on March 9, 1907, and this appeal 
, came to this court ten days later. 'When an injunction 
has been dissolved it cannot be revived except by a 
new exercise of judicial power; and no appeal by dis¬ 
satisfied parties can of itself revive it. A fortiori the 
mere prosecution of an appeal cannot operate as an 
injunction where none has been granted. Knox County 
v. IJarshman, 132 U. S. 14, 16, 33 L. ed. 249, 250, 10 
Sup. Ct. Rep. 8. The things sought to be prohibited 
have been done, and cannot be undone by any order of 
this court or the court below” 

In Shaw v. Lane, 47 App. D. C. 170 (appeal dismissed, 
254 U. S. 609), the appeal was from a decree dismissing a 
bill for injunction to restrain the Secretary of the Interior 
from approving and delivering mineral leases. Pending 
appeal the leases were approved and delivered. It was 
held that since the sole purpose of the suit was to restrain 
the Secretary from approving the leases and no action was 
taken by the court below to preserve the status quo pending 
appeal, there was only a moot question presented and the 
appeal should be dismissed. This Court said (p. 173): 

i “This is a clear case, where appellants applied to the 
court for a restraining order, which was denied, and no 
stay of proceedings was had pending appeal. The rule 
is without exception that, where appeal is taken from a 
decree dismissing a bill for injunction, and pending 
appeal the act sought to be restrained is done, the ap¬ 
peal will not operate as a stay of proceedings. 1 The 
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general rule is well settled that an appeal from a de¬ 
cree granting, refusing, or dissolving an injunction, 
does not disturb its operative effect. Hovcy v. Mc¬ 
Donald, 109 U. S. 150,161, 27 L. ed. 888, 891, 3 Sup. Ct. 
Rep. 136; Slaughterhouse Cases, 10 Wall. 273, 297, 19 
L. ed. 915, 922; Leonard v. Ozark Land Co., 115 U. S. 
465, 468, 29 L. ed. 445, 446, 6 Sup. Ct. Rep. 127. When 
an injunction has been dissolved, it cannot be revived 
except by a new exercise of judicial power, and no ap¬ 
peal by the dissatisfied party can of itself revive it. 
A fortiori, the mere prosecution of an appeal cannot 
operate as an injunction where none has been granted.’ 
Knox County v. Harshman, 132 U. S. 14, 33 L. ed. 249, 
10 Sup. Ct. Rep. 8.” 

In Chesapeake Western Ry. v. Jar dine, 56 App. D. C. 33, 
8 F. (2d) 794, cert. den. 270 U. S. 653, the suit was to restrain 
the Secretary of Agriculture from executing a contract with 
the City of Stanton, Virginia, which it was alleged would re¬ 
sult in the diversion of the waters of the North River to the 
irreparable injury of plaintiffs’ rights. The bill was dismissed 
below on June 26, 1924, and the plaintiffs appealed. On 
July 1, 1924, the Secretary executed and delivered the con¬ 
tract which the plaintiffs had sought to enjoin. On Sep¬ 
tember 23, 1924, the plaintiffs as appellants applied to this 
Court for a temporary restraining order which this Court 
denied. The appeal was dismissed on the ground that the 
issue had become moot upon the authority of extensive 
quotations from Shaw v. Lane, including the one set out 
above. 

Similarly in this case, there having been no injunction to 
preserve the status quo pending the suit, the question 
whether the Municipal Court judgment should be executed, 
viz., whether appellee should be put into possession pend¬ 
ing this suit, has become moot. The act sought to be re¬ 
strained has been done, though the suit below may be pro¬ 
ceeded 'with to a decision which may either end the claim 
of title in the appellants or establish it and permit them on 
appropriate terms to regain possession of the property. 
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It is respectfully submitted that if this appeal shall not 
be dismissed for lack of jurisdiction, the orders below 
should be affirmed. 

Paul E. Lesh, 

i Attorney for Appellee. 

Peelle, Lesh, Drain & Barnard, 

Of Counsel. 

November 28, 1941. 
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2 Endorsed: Filed Nov 16 1939 Charles E. Stewart, 
Clerk 

Civil 4666. 

Laughlin 

v. 

Berens 

The parties by their attorneys have stipulated in open 
court that these papers are true copies of documents in the 
case of Berens v. Laughlin, No. 834730, Municipal Court, 
to be treated as part of the record in this cause. 

PROCTOR, J. 

Nov 16, 1939. 
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3 ' Endorsed: Filed Oct 4 1939 Municipal Court, 

District of Columbia 

Municipal Court of the District of Columbia 
Landlord and Tenant Branch 
i 467 C Street N.W. First Floor 

Washington, D. C. 

i Frederick W. Berens, Plaintiff 

1627 K Street, N. W. 
vs. 

James J. Laughlin, Defendant 
I 2244 Cathedral Avenue, N. IV. 

No. L. & T. 834730 

Complaint for Possession of Real Estate 
District of Columbia, ss.: 

Mildred Clarke, the duly authorized agent of Frederick 
W. Berens being first duly sworn, states that plaintiff is 
entitled to the possession of premises No. 2244 Cathedral 
Avenue, N. W., located in the District of Columbia, which 
the defendant holds without right. The premises are in the 
possession of the defendant, who holds them as a monthly 
tenant that said tenancy has been terminated by defendant’s 
default in the payment of rent, there being now due rent in 
the sum of One Hundred and no/100 dollars ($100.00) for 
the period from Sept. 27, 1939 to Oct. 26, 1939, inclusive; 
(that service of notice to quit has been specifically waived 
in writing). 

Affiant therefore says that plaintiff is entitled to judg¬ 
ment for possession of said property (and for judgment in 
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the sum of no dollars ($.) for rent in arrears) and 

costs of this suit. 

FREDERICK W. BERENS (bv) 
MILDRED CLARKE 

Agent 


Subscribed and sworn to before me this 4th day of Octo¬ 
ber, 1939. 


DOUGLAS A. CLARK 


Notary Public, D. C. 

Notice 


To: James J. Laughlin, Defendant 
2244 Cathedral Avenue, N. W. 

You are hereby notified that Frederick W. Berens has 
made a claim and is requesting judgment against you for 

possession of the above named premises.dollars 

($.) for rent in arrears). The court will hold a 

hearing upon this claim on Oct 16 1939 at_M. in the 

Landlord and Tenant Branch, located on the First Floor, 
467 C Street N. W. 

You are required to be present at the hearing in order to 
avoid a judgment by default. 

If you have witnesses, books, receipts, or other writings 
bearing on this claim, you should bring them with you at 
the time of the hearing. 

If you admit the claim, but desire additional time to pay, 
you must come to the court and state the circumstances. 

You may come with or without a lawyer. 

The costs of this case now amount to $1.35 and you are 
not required to pay any more if you settle the claim before 
the hearing. 

If you desire any assistance in this matter, you should 
see the clerk of the court without delay. 

(Seal) BLANCHE NEFF 

Clerk 

ELMER E. CUMMINS 

Attorney at Law. 

Heurich Building 
Washington, D. C. 
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4 (2) 10/5,1939 

Summoned by leaving a copy hereof with a person above 
the age of sixteen years, in possession of the premises; the 
defendant not to be found. 

i JOHN B. COLPOYS 

U. S. Marshall 
By J. T. MATTINGLY 
Deputy Marshal 

Judgment for plaintiff for possession of the within de¬ 
scribed premises 10/21/39 with $.costs. JC Judge 

Oct. 30, 1939 No. 122 p. 426 J. Scott Defts. mot. for 
New Trial, In Arrest of Judgment or to set aside the judg¬ 
ment entered herein on Oct. 21, 1939 overruled. 

Nov. 7, 1939 No. 122 p. 426 J. Scott. Defts. mot. for 
stay execution in the above entitled cause overruled. 

5 Endorsed: Filed Nov 22 1939 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

! Civil Action File No. 4666 

John E. Laughlin and James J. Laughlin, Plaintiff's 

vs. 

F. W. Berens, Defendant 

Order to Dismiss Complaint to Discharge Rule to Show 

Cause 

Upon consideration of the motion filed herein, it is, this 
22nd day of November, 1939, 

Ordered, as follows: 
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That the plaintiffs’ bill of complaint for injunction, ac¬ 
counting, and other relief be, and the same is hereby dis¬ 
missed; and that the rule to show cause filed herein and 
served on the defendant be, and the same is hereby dis¬ 
charged; and that the said plaintiffs have five days leave 
in which to amend their bill of complaint; and that if the 
said plaintiffs do amend their said bill of complaint, the 
same shall be set for a definite trial on Monday, December 
4, 1939. 

T. ALAN GOLDSBOROUGH 

Justice 

I consent as to form: 

JAMES J. LAUGHLIN 
Attorney for Plaintiffs 

12 Endorsed: Filed Apr 3—1941 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia 
Civil Action No. 4666. 

John E. Laughlin and James J. Laughlin, Plaintiffs 

vs. 

F. W. Berens, Defendant 
Affidavit in Support of Motion. 

District of Columbia, ss: 

Elmer E. Cummins, being first duly sworn, deposes and 
says that he is and has been throughout this litigation one 
of the attorneys for the defendant, F. W. Berens. 

That no judgment, order, process or writ was at any time 
obtained or sought by this defendant in this cause for the 
ejectment or ouster of plaintiffs from the premises referred 
to in the order entered herein March 24, 1941, for the res¬ 
titution to plaintiffs of said premises. 
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That the sole eviction from the said premises during the 
pendency of this suit was that of the plaintiff James J. 
Laughlin by a United States Marshal of the Municipal 
Court acting under the authority of a judgment procured 
for the defendant Berens by affiant, his attorney, in the 
cause in the Municipal Court of the District of Columbia 
entitled Frederick W. Berens v. James J. Laughlin, Land¬ 
lord & Tenant No. 834,730, in which cause the judgment on 
which said writ was issued was entered October 21, 1939. 
Affiant offers to produce and file as an exhibit hereto a cer¬ 
tified copy of said writ and the Marshall return, and if the 
same has not been attached hereto prior to the filing of this 
affidavit, it will be because the exigencies of the case have 
required the completion of these moving papers before said 
certified copy could be obtained. 

Affiant further says that the execution of the said 
13 1 writ could have been prevented under the practice of 

i the Municipal Court by the payment by said James 
J. Laughlin of the rent in arrears, on which said suit urns 
founded, as had been done by said James J. Laughlin in the 
case of prior similar defaults in rent within the period of 
the several months preceding the default on which said 
judgment was founded. 

That James J. Laughlin has not, nor have the plaintiffs, 
at any time made tender to said defendant Berens, or his 
attorneys, of the money due from the plaintiffs or from 
James J. Laughlin upon plaintiffs’ theory of the case and 
as recited in paragraph 17 of the amended bill of complaint. 

ELMER E. CUMMINS 


Subscribed and sworn to before me this 3rd day of April, 


1941. 


R. S. HARRINGTON 


Notary Public in and for 
the District of Columbia. 
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20 Endorsed: Filed Apr 8—1941 Charles E. Stewart, 

Clerk 

Writ of Restitution 

In the Municipal Court of the District of Columbia 

No. 834-730 

Frederick W. Berens, Plaintiff 


vs. 

James J. Laughlin, Defendant 

The President of the United States to the Marshal for said 
District of Columbia, Greeting: 

You are hereby Commanded, without delay, to cause the 
plaintiff to have possession of premises No. 2244—Cathe¬ 
dral Avenue, N. W. according to his recovery thereof in this 
action. And do you return this writ into this Court im¬ 
mediately after you have executed it, and within ten days 
(exclusive of Sundays and legal holidays) from the date 
hereof, so indorsed as to show when and how you have 
executed the same. 

Witness the Honorable George C. Aukam, Presiding 
Judge of said Court, this 8th day of Dec., A. D. 1939 

BLANCHE NEFF 

Clerk . 

By VICTOR W. SINCLAIR 

Assistant Clerk. 

A true copy test, 

BLANCHE NEFF, Clerk 

Marshal’s Return 

Washington, D. C., Dec 8th, 1939 
Executed 

JOHN B. COLPOYS 
U. S. Marshal. 

By JAMES T. MATTINGLY 
Deputy. 
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Endorsed: Filed Apr 10 1941 Charles E. Stewart, 
Clerk 

Civil Action No. 4666 


McLaughlin 


v. 

Berens. 

The order filed herein on March 24th, 1931, ordering the 
restitution to the plaintiff of the property described therein 
was made upon the contention that the plaintiff had been 
ousted from the possession of this property by an order 
of this court, subsequently reversed by the Court of Ap- 
peals. The facts were that an injunction had been issued 
restraining the Marshall from executing a writ dispossess¬ 
ing the plaintiff issued by the Municipal Court. Upon final 
hearing this court dissolved the injunction and ordered 
“that the defendant be forthwith allowed to recover his 
said property.” The court declined to allow a supersedeas 
on appeal, but the effect of a supersedeas would not have 
been to continue the injunction in force. “It is well settled 
that the force and effect of a decree dismissing a bill and 
discharging an injunction is neither suspended nor an¬ 
nulled as a mere consequence of an appeal to this court, 
even if a supersedeas is allowed.” Merrimack &c Bank vs. 

Clay County, 219 U. S. 527-534, and cases cited ap- 
22 parentlv no application was made either to the trial 
court nor to the Court of Appeals to continue the 
injunction in force. 

The Court of Appeals in deciding the appeal in this case 
refrained from passing upon the merits of the case, but 
the chief point of the decision was that the trial court could 
not bind itself from exercising its judicial discretion in 
granting to the plaintiff further time within which to make 
a certain payment. The final sentence of the opinion is: 
“The order is reversed and the cause remanded for further 
proceedings not inconsistent with this opinion.” 
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I do not think that the reversal of this order operates 
to reinstate the temporary injunction nor necessarily to 
require the undoing of the act which was temporarily en¬ 
joined. The question of the issuance or maintenance of 
an injunction depends upon many facts and changes in cir¬ 
cumstances. It appears that the order of the Municipal 
Court has been carried out, that the property involved has 
been sold under a foreclosure proceeding and the 
23 rights of other parties involved; the plaintiff at the 
former trial tendered the payment to the defendant 
of some eight hundred dollars. I do not think that it would 
be advisable to undertake to undo all that has been done 
since the first trial without a full hearing, which should 
be had upon a retrial of this case and a trial of other suits 
between the parties involving the same transaction. 

The motion to vacate the order of March 24th 1941 
should be sustained. 

BAILEY. 

25 Endorsed: Filed Apr 29 1941 Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 4666. 

John E. Laughlin, et al., Plaintiffs , 


v. 

F. W. Berens, Defendant. 

Answer to Motion for Preliminary Mandatory Injunction. 

Comes now the defendant, F. W. Berens, and for answer 
to the motion of the plaintiffs for a preliminary mandatory 
injunction respectfully shows to the Court: 

1. Defendant denies that any injunctive relief is neces¬ 
sary or appropriate in order that this case “can come on 
for trial”. 

2. Defendant denies that plaintiffs lost possession of 
premises 2244 Cathedral Avenue, N. W., by virtue of the 
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order of this Court dated December S, 1939. Defendant 
refek-s to and makes a part hereof, the affidavit in support 
of defendant’s motion to vacate the order of March 24,1941, 
filed herein April 3, 1941. 

3. The plaintiffs’ claim to the relief sought in said motion 
by way of restoration of the rights claimed to have been 
possessed by them at the time of the erroneous order of 
December 8, 1939, has been adjudicated adversely to the 
plaintiffs herein on said motion to vacate by opinion of 
Justice Bailey filed herein April 10, 1941. 

4. Plaintiffs have been out of possession since December 
8, 1939, since which time such rights to possession, if any, 
as they then possessed have been lost by intervening events 
now in litigation in Civil Actions Nos. 5884 and 10033, and 
there have been no intervening events creating any exi¬ 
gency making more appropriate the placing of plain- 

26 tiffs in possession of said property at the present 
time than was the case when plaintiffs lost posses¬ 
sion and during the intervening more than sixteen months. 

PAUL E. LESH 
1422 F Street, N. W. 

Attorney for Defendant. 

I certify that on the 28th day of April, 1941, I mailed 
a copy of this answer to motion for preliminary manda¬ 
tory injunction and of the points and authorities in op¬ 
position to said motion to James J. Laughlin, Esq., Na¬ 
tional Press Building, Washington, D. C. 

PAUL E. LESH. 
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31 Endorsed: Filed May 19 1941 Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 4666. 

John E. Laughlin et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 

Findings of Fact and Conclusions of Law. 

The Court makes the following findings of fact and con¬ 
clusions of law which constitute the grounds of its action 
in refusing the interlocutory injunction by order entered 
May 9, 1941: 

Findings of Fact 

1. Plaintiff James J. Lauglilin was ousted from pos¬ 
session of premises 2244 Cathedral Avenue, N. W., by vir¬ 
tue of the judgment entered October 21, 1939, in the Muni¬ 
cipal Court of the District of Columbia in Landlord and 
Tenant proceeding No. 834730, wherein defendant F. W. 
Berens was plaintiff and said James J. Laughlin was de¬ 
fendant, for non-payment of rent, by process on said judg¬ 
ment executed by the United States Marshal on Decern- 
ber 8, 1939, the landlord and tenant agreement between 
said James J. Laughlin, as tenant, and Frederick W. Ber¬ 
ens, as landlord, being the agreement copy of which is on 
file herein as an exhibit to the answer filed November 10, 
1939, to the original bill of complaint and rule to show 
cause, and the judgment and record of the Municipal Court, 
including the record of the execution of said judgment, 
being on file herein by certified copies thereof. 

2. Defendant F. W. Berens has since said ouster con¬ 
tinued and is now in possession, and no event has occurred 
relevant to the possession of said premises pending this 
suit since the ouster aforesaid. The only event which 
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i plaintiffs claim is relevant thereto is the reversal 
32 by the Court of Appeals of the order entered herein 
December S, 1939. 

3. The order of dismissal entered herein December 8, 
1939, which was reversed on appeal, was entered in the 
proceeding initiated by the amended bill of complaint filed 
herein November 29, 1939, after the original bill of com¬ 
plaint had been dismissed November 22, 1939, with leave 
to file amended bill of complaint. The original bill of 
complaint to establish an equity in the aforesaid premises 
in the then sole plaintiff, John E. Laughlin, as owner there¬ 
of, and to enjoin the ouster of James J. Laughlin from 
said premises, was filed November 4, 1939; rule to show 
cause why an injunction pendente lite should not be granted 
was issued November 4, 1939; temporary restraining or¬ 
der upon a showing that irreparable injury might result 
if the status quo was not maintained until hearing on the 
rule to show cause was issued November 7, 1939; said bill 
of complaint and rule to show cause were answered No¬ 
vember 10, 1939, and the aforesaid landlord and tenant 
agreement attached as an exhibit thereto, and said answer 
included a motion to dismiss the complaint; and the issues 
so made came on for hearing and upon said motion the 
order aforesaid of November 22, 1939, was entered herein 
dismissing said bill of complaint, discharging said rule 
to show cause, and granting plaintiffs, James J. Laughlin 
having on said day been joined as a party plaintiff, leave 
within five days to file an amended bill of complaint. 

4. Plaintiffs have pending in this Court against defen¬ 
dant F. W. Berens and others Civil Action No. 5884, pray¬ 
ing injunction against the conveyances to consummate a 
nomjudicial foreclosure for default under the mortgage 
subject to which plaintiffs claimed an equity in the afore¬ 
said premises, and Civil Action No. 10033, denominated by 
the plaintiffs “in ejectment”, to recover possession of the 
premises and intervening rents and damages. 
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33 Conclusions of Law 

1. Plaintiffs did not lose possession of premises 2244 
Cathedral Avenue, N. W., by virtue of the order of this 
Court entered December 8, 1939. 

2. No exigency exists requiring the restoration of pos¬ 
session to plaintiffs herein in order that the issues in this 
cause and in Civil Actions Nos. 5884 and 10033 may be 
tried, and that the possession of the defendant F. W. Ber- 
ens of the said premises should not be disturbed until the 
issues in said causes shall be tried. 

3. The pendency of this suit did not affect the validity 
of the Municipal Court judgment, and no process, rule to 
show cause or restraining order against the enforcement 
of said Municipal Court judgment was in effect after, at 
all events, November 22, 1939. 

4. The motion for preliminary mandatory injunction 
should be denied. 

DANIEL W. O’DONOGHUE, 

Justice. 

May 19, 1941. 



